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TITLE 2
CHAPTER 15
PART 17

2-15-1701. Department of labor and industry -- head. (1) There is a department of labor
and industry. As prescribed in Article XII, section 2, of the Montana constitution, the department
head is the commissioner of labor and industry.

(2) The commissioner must be appointed and serve as provided in 2-15-111.

(3) The commissioner must receive an annual salary in an amount equal to other department
directors.

(4) Before entering on the duties of the office, the commissioner shall take and subscribe to
the oath of office prescribed by the Montana constitution.

History: (1)En. 82A-1001 by Sec. 1, Ch. 272, L. 1971; Sec. 82A-1001, R.C.M. 1947; (2) thru
(4)Ap. p. Sec. 2, Ch. 177, L. 1951; Sec. 41-1602, R.C.M. 1947; Ap. p. Sec. 3, Ch. 177, L. 1951,
amd. Sec. 1, Ch. 27, L. 1957; amd. Sec. 2, Ch. 225, L. 1963; amd. Sec. 20, Ch. 177, L. 1965;
amd. Sec. 2, Ch. 237, L. 1967; amd. Sec. 19, Ch. 100, L. 1973; amd. Sec. 6, Ch. 343, L. 1977;
Sec. 41-1603, R.C.M. 1947; R.C.M. 1947, 41-1602, 41-1603, 82A-1001(part); amd. Sec. 20,
Ch. 184, L. 1979; amd. Sec. 1, Ch. 116, L. 1981; amd. Sec. 85, Ch. 61, L. 2007.

2-15-1757. Board of realty regulation. (1) There is a board of realty regulation.

(2) The board consists of seven members appointed by the governor with the consent of the
senate. Five members must be licensed real estate brokers, salespeople, or property managers
who are actively engaged in the real estate business as a broker, a salesperson, or a property
manager in this state. Two members must be representatives of the public who are not state
government officers or employees and who are not engaged in business as a real estate broker, a
salesperson, or a property manager. The members must be residents of this state.

(3) Not more than five members, including the presiding officer, may be from the same
political party.

(4) The members shall serve staggered terms of 4 years. A member may not serve more than
two terms or any portion of two terms.

(5) The board is allocated to the department for administrative purposes only as prescribed in
2-15-121.

History: En. Sec. 1, Ch. 497, L. 1979; MCA 1979, ; redes. by Sec. 4, Ch. 274, L. 1981; amd. Sec. 6, Ch. 52, L.
1993; Sec. , MCA 1999; redes. by Sec. 221(2), Ch. 483, L. 2001; amd. Sec. 3, Ch. 502, L. 2007.
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TITLE 37
CHAPTER 1
PART 1-3

GENERAL PROVISIONS

Part 1 -- Duties and Authority of Department,
Director, and Boards

37-1-101. Duties of department.

37-1-102. Renumbered 37-1-121.

37-1-103. Renumbered 37-1-131.

37-1-104. Standardized forms.

37-1-105. Reporting disciplinary actions against licensees.

37-1-106. Biennial report.

37-1-107. Joint meetings -- department duties.

37-1-108 through 37-1-120 reserved.

37-1-121. Duties of commissioner.

37-1-122 through 37-1-129 reserved.

37-1-130. Definitions.

37-1-131. Duties of boards -- quorum required.

37-1-132. Nominees for appointment to licensing and regulatory boards.
37-1-133. Board members' compensation and expenses.

37-1-134. Fees commensurate with costs.

37-1-135. Licensing investigation and review -- record access.
37-1-136. Disciplinary authority of boards -- injunctions.

37-1-137. Grounds for disciplinary action as grounds for license denial -- conditions to
new licenses.

37-1-138. Protection of professional licenses for activated military reservists --
rulemaking authority -- definitions.

37-1-139 and 37-1-140 reserved.

37-1-141. License renewal -- lapse -- expiration -- termination.

Part 2 -- Licensure of Criminal Offenders
37-1-201. Purpose.
37-1-202. Intent and policy.
37-1-203. Conviction not a sole basis for denial.
37-1-204. Statement of reasons for denial.
37-1-205. Licensure on completion of supervision.
Part 3 -- Uniform Professional Licensing

and Regulation Procedures

37-1-301. Purpose.
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37-1-302. Definitions.

37-1-303. Scope.

37-1-304. Licensure of out-of-state applicants -- reciprocity.
37-1-305. Temporary practice permits.

37-1-306. Continuing education.

37-1-307. Board authority.

37-1-308. Unprofessional conduct -- complaint -- investigation -- immunity --
exceptions.

37-1-309. Notice -- request for hearing.

37-1-310. Hearing -- adjudicative procedures.

37-1-311. Findings of fact -- order -- report.

37-1-312. Sanctions -- stay -- costs -- stipulations.
37-1-313. Appeal.

37-1-314. Reinstatement.

37-1-315. Enforcement of fine.

37-1-316. Unprofessional conduct.

37-1-317. Practice without license -- investigation of complaint -- injunction -- penalties.
37-1-318. Violation of injunction -- penalty.

37-1-319. Rules.

37-1-320. Mental intent -- unprofessional conduct.
37-1-321 through 37-1-330 reserved.

37-1-331. Correctional health care review team.

Part 1

Duties and Authority of Department, Director, and Boards

37-1-101. (Temporary) Duties of department. In addition to the provisions of 2-15-
121, the department shall:

(1) establish and provide all the administrative, legal, and clerical services needed by
the boards within the department, including corresponding, receiving and processing routine
applications for licenses as defined by a board, issuing and renewing routine licenses as
defined by a board, disciplining licensees, setting administrative fees, preparing agendas and
meeting notices, conducting mailings, taking minutes of board meetings and hearings, and filing;

(2) standardize policies and procedures and keep in Helena all official records of the
boards;

(3) make arrangements and provide facilities in Helena for all meetings, hearings, and
examinations of each board or elsewhere in the state if requested by the board;

(4) contract for or administer and grade examinations required by each board;

(5) investigate complaints received by the department of illegal or unethical conduct of a
member of the profession or occupation under the jurisdiction of a board or a program within the
department;

(6) assess the costs of the department to the boards and programs on an equitable
basis as determined by the department;

(7) adopt rules setting administrative fees and expiration, renewal, and termination
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dates for licenses;

(8) issue a notice to and pursue an action against a licensed individual, as a party,
before the licensed individual's board after a finding of reasonable cause by a screening panel
of the board pursuant to 37-1-307(1)(d);

(9) (a) provide notice to the board and to the appropriate legislative interim committee
when a board cannot operate in a cost-effective manner;

(b) suspend all duties under this title related to the board except for services related to
renewal of licenses;

(c) review the need for a board and make recommendations to the legislative interim
committee with monitoring responsibility for the boards for legislation revising the board's
operations to achieve fiscal solvency; and

(d) notwithstanding 2-15-121, recover the costs by one-time charges against all
licensees of the board after providing notice and meeting the requirements under the Montana
Administrative Procedure Act;

(10) monitor a board's cash balances to ensure that the balances do not exceed two
times the board's annual appropriation level and adjust fees through administrative rules when
necessary; and

(11) establish policies and procedures to set fees for administrative services, as
provided in 37-1-134, commensurate with the cost of the services provided. Late penalty fees
may be set without being commensurate with the cost of services provided.

37-1-101. (Effective January 1, 2009) Duties of department. In addition to the
provisions of 2-15-121, the department shall:

(1) establish and provide all the administrative, legal, and clerical services needed by
the boards within the department, including corresponding, receiving and processing routine
applications for licenses as defined by a board, issuing and renewing routine licenses as
defined by a board, disciplining licensees, setting administrative fees, preparing agendas and
meeting notices, conducting mailings, taking minutes of board meetings and hearings, and filing;

(2) standardize policies and procedures and keep in Helena all official records of the
boards;

(3) make arrangements and provide facilities in Helena for all meetings, hearings, and
examinations of each board or elsewhere in the state if requested by the board;

(4) contract for or administer and grade examinations required by each board;

(5) investigate complaints received by the department of illegal or unethical conduct of a
member of the profession or occupation under the jurisdiction of a board or a program within the
department;

(6) assess the costs of the department to the boards and programs on an equitable
basis as determined by the department;

(7) adopt rules setting administrative fees and expiration, renewal, and termination
dates for licenses;

(8) issue a notice to and pursue an action against a licensed individual, as a party,
before the licensed individual's board after a finding of reasonable cause by a screening panel
of the board pursuant to 37-1-307(1)(d);

(9) (a) provide notice to the board and to the appropriate legislative interim committee
when a board cannot operate in a cost-effective manner;

(b) suspend all duties under this title related to the board except for services related to
renewal of licenses;

(c) review the need for a board and make recommendations to the legislative interim
committee with monitoring responsibility for the boards for legislation revising the board's
operations to achieve fiscal solvency; and

(d) notwithstanding 2-15-121, recover the costs by one-time charges against all
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licensees of the board after providing notice and meeting the requirements under the Montana
Administrative Procedure Act;

(10) monitor a board's cash balances to ensure that the balances do not exceed two
times the board's annual appropriation level and adjust fees through administrative rules when
necessary;

(11) establish policies and procedures to set fees for administrative services, as
provided in 37-1-134, commensurate with the cost of the services provided. Late penalty fees
may be set without being commensurate with the cost of services provided.

(12) adopt uniform rules for all boards and department programs to comply with the
public notice requirements of 37-1-311 and 37-1-405. The rules may require the posting of only
the licensee's name and the fact that a hearing is being held when the information is being
posted on a publicly available website prior to a decision leading to a suspension or revocation
of a license or other final decision of a board or the department.

History: En. 82A-1603 by Sec. 1, Ch. 272, L. 1971; R.C.M. 1947, 82A-1603; amd. Sec.
1, Ch. 293, L. 1981; amd. Sec. 3, Ch. 274, L. 1981; amd. Sec. 1, Ch. 390, L. 1983; amd. Sec. 1,
Ch. 307, L. 1985; amd. Sec. 42, Ch. 83, L. 1989; amd. Sec. 6, Ch. 413, L. 1989; amd. Sec. 21,
Ch. 429, L. 1995; amd. Sec. 106, Ch. 483, L. 2001; amd. Sec. 6, Ch. 467, L. 2005; amd. Sec.
17, Ch. 11, L. 2007; amd. Sec. 39, Ch. 44, L. 2007; amd. Sec. 1, Ch. 225, L. 2007.

37-1-102. Renumbered 37-1-121. Code Commissioner, 1981.
37-1-103. Renumbered 37-1-131. Code Commissioner, 1981.

37-1-104. Standardized forms. The department shall adopt standardized forms and
processes to be used by the boards and department programs. The standardization is to
streamline processes, expedite services, reduce costs and waste, and facilitate
computerization.

History: En. Sec. 2, Ch. 293, L. 1981; amd. Sec. 7, Ch. 467, L. 2005.

37-1-105. Reporting disciplinary actions against licensees. The department has the
authority and shall require that all boards and department programs require each applicant for
licensure or renewal to report any legal or disciplinary action against the applicant that relates to
the propriety of the applicant's practice of or fithess to practice the profession or occupation for
which the applicant seeks licensure. Failure to furnish the required information, except pursuant
to 37-1-138, or the filing of false information is grounds for denial or revocation of a license.

History: En. Sec. 3, Ch. 293, L. 1981; amd. Sec. 5, Ch. 271, L. 2003; amd. Sec. 8, Ch.
467, L. 2005.

37-1-106. Biennial report. The department, in cooperation with each licensing board,
shall prepare a biennial report. The biennial report of the department shall contain for each
board a summary of the board's activities, the board's goals and objectives, a detailed
breakdown of board revenues and expenditures, statistics illustrating board activities concerning
licensing, summary of complaints received and their disposition, number of licenses revoked or
suspended, legislative or court action affecting the board, and any other information the
department or board considers relevant. The department shall submit the report to the office of
budget and program planning as a part of the information required by 17-7-111.

History: En. Sec. 4, Ch. 293, L. 1981; amd. Sec. 10, Ch. 125, L. 1983; amd. Sec. 32,
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Ch. 112, L. 1991; amd. Sec. 30, Ch. 349, L. 1993.

37-1-107. Joint meetings -- department duties. (1) The department shall convene a
joint meeting once every 2 years of two or more boards that:

(a) have licensees with dual licensure in related professions or occupations;

(b) have licensees licensed by another board in a related profession or with similar
scopes of practice, including but not limited to:

() health care boards;

(i) mental health care boards;

(iii) design boards;

(iv) therapeutic boards; or

(v) technical boards; or

(c) have issues of joint concern or related jurisdiction with each other.

(2) A quorum is not required for the joint meeting. However, one member from each
board shall attend.

(3) The department shall report to the interim committee responsible for monitoring
boards with regard to attendance and issues of concern addressed by the boards.

History: En. Sec. 1, Ch. 11, L. 2007.
37-1-108 through 37-1-120 reserved.

37-1-121. Duties of commissioner. In addition to the powers and duties under 2-15-
112 and 2-15-121, the commissioner of labor and industry shall:

(1) atthe request of a party, appoint an impartial hearings examiner to conduct hearings
whenever any board or department program holds a contested case hearing. The hearings
examiner shall conduct hearings in a proper and legal manner.

(2) establish the qualifications of and hire all personnel to perform the administrative,
legal, and clerical functions of the department for the boards. Boards within the department do
not have authority to establish the qualifications of, hire, or terminate personnel. The department
shall consult with the boards regarding recommendations for qualifications for executive or
executive director positions.

(3) approve all contracts and expenditures by boards within the department. A board
within the department may not enter into a contract or expend funds without the approval of the
commissioner.

History: En. 82A-1604 by Sec. 1, Ch. 272, L. 1971; amd. Sec. 14, Ch. 533, L. 1977,
R.C.M. 1947, 82A-1604; amd. Sec. 3, Ch. 274, L. 1981; Sec. 37-1-102, MCA 1979; redes. 37-1-
121 by Code Commissioner, 1981; amd. Sec. 1, Ch. 165, L. 1985; amd. Sec. 22, Ch. 429, L.
1995; amd. Sec. 107, Ch. 483, L. 2001; amd. Sec. 9, Ch. 467, L. 2005.

37-1-122 through 37-1-129 reserved.

37-1-130. Definitions. As used in this part, the following definitions apply:

(1) "Administrative fee" means a fee established by the department to cover the cost of
administrative services as provided for in 37-1-134.

(2) "Board" means a licensing board created under Title 2, chapter 15, that regulates a
profession or occupation and that is administratively attached to the department as provided in
2-15-121.

(3) "Board fee" means:

(a) afee established by the board to cover program area costs as provided in 37-1-134;
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and

(b) any other legislatively prescribed fees specific to boards and department programs.

(4) "Department" means the department of labor and industry established in 2-15-1701.

(5) "Department program" means a program administered by the department pursuant
to this title and not affiliated with a board.

(6) "Expired license" means a license that is not reactivated within the period of 46 days
to 2 years after the renewal date for the license.

(7) "Lapsed license" means a license that is not renewed by the renewal date and that
may be reactivated within the first 45-day period after the renewal date for the license.

(8) "License" means permission granted under a chapter of this title to engage in or
practice at a specific level in a profession or occupation, regardless of the specific term used for
the permission, including permit, certificate, recognition, or registration.

(9) "Terminated license" means a license that is not renewed or reactivated within 2
years of the license lapsing.

History: En. Sec. 5, Ch. 274, L. 1981; amd. Sec. 108, Ch. 483, L. 2001; amd. Sec. 10,
Ch. 467, L. 2005; amd. Sec. 7, Ch. 502, L. 2007.

37-1-131. (Temporary) Duties of boards -- quorum required. (1) A quorum of each
board within the department shall:

(a) set and enforce standards and rules governing the licensing, certification,
registration, and conduct of the members of the particular profession or occupation within the
board's jurisdiction;

(b) sitin judgment in hearings for the suspension, revocation, or denial of a license of an
actual or potential member of the particular profession or occupation within the board's
jurisdiction. The hearings must be conducted by a hearings examiner when required under 37-
1-121.

(c) suspend, revoke, or deny a license of a person who the board determines, after a
hearing as provided in subsection (1)(b), is guilty of knowingly defrauding, abusing, or aiding in
the defrauding or abusing of the workers' compensation system in violation of the provisions of
Title 39, chapter 71;

(d) pay to the department the board's pro rata share of the assessed costs of the
department under 37-1-101(6);

(e) consult with the department before the board initiates a program expansion, under
existing legislation, to determine if the board has adequate money and appropriation authority to
fully pay all costs associated with the proposed program expansion. The board may not expand
a program if the board does not have adequate money and appropriation authority available.

(2) A board, board panel, or subcommittee convened to conduct board business must
have a majority of its members, which constitutes a quorum, present to conduct business.

(3) A board that requires continuing education or continued state, regional, or national
certification for licensees shall require licensees reactivating an expired license to submit proof
of meeting the requirements of this subsection for the renewal cycle.

(4) The board or the department program may:

(a) establish the qualifications of applicants to take the licensure examination;

(b) determine the standards, content, type, and method of examination required for
licensure or reinstatement of a license, the acceptable level of performance for each
examination, and the standards and limitations for reexamination if an applicant fails an
examination;

(c) examine applicants for licensure at reasonable places and times as determined by
the board or enter into contracts with third-party testing agencies to administer examinations;
and
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(d) require continuing education for licensure, as provided in 37-1-306, or require
continued state, regional, or national certification for licensure. Except as provided in subsection
(3), if the board or department requires continuing education or continued state, regional, or
national certification for continued licensure, the board or department may not audit or require
proof of continuing education or continued state, regional, or national certification requirements
as a precondition for renewing the license, certification, or registration. The board or department
may conduct random audits after the lapsed date of up to 50% of all licensees with renewed
licenses for documentary verification of the continuing education requirement.

(5) A board may, at the board's discretion, request the applicant to make a personal
appearance before the board for nonroutine license applications as defined by the board.

37-1-131. (Effective January 1, 2009) Duties of boards -- quorum required. (1) A
guorum of each board within the department shall:

(a) set and enforce standards and rules governing the licensing, certification,
registration, and conduct of the members of the particular profession or occupation within the
board's jurisdiction;

(b) sitin judgment in hearings for the suspension, revocation, or denial of a license of an
actual or potential member of the particular profession or occupation within the board's
jurisdiction. The hearings must be conducted by a hearings examiner when required under 37-
1-121.

(c) suspend, revoke, or deny a license of a person who the board determines, after a
hearing as provided in subsection (1)(b), is guilty of knowingly defrauding, abusing, or aiding in
the defrauding or abusing of the workers' compensation system in violation of the provisions of
Title 39, chapter 71;

(d) pay to the department the board's pro rata share of the assessed costs of the
department under 37-1-101(6);

(e) consult with the department before the board initiates a program expansion, under
existing legislation, to determine if the board has adequate money and appropriation authority to
fully pay all costs associated with the proposed program expansion. The board may not expand
a program if the board does not have adequate money and appropriation authority available.

(2) A board, board panel, or subcommittee convened to conduct board business must
have a majority of its members, which constitutes a quorum, present to conduct business.

(3) A board that requires continuing education or continued state, regional, or national
certification for licensees shall require licensees reactivating an expired license to submit proof
of meeting the requirements of this subsection for the renewal cycle.

(4) The board or the department program may:

(a) establish the qualifications of applicants to take the licensure examination;

(b) determine the standards, content, type, and method of examination required for
licensure or reinstatement of a license, the acceptable level of performance for each
examination, and the standards and limitations for reexamination if an applicant fails an
examination;

(c) examine applicants for licensure at reasonable places and times as determined by
the board or enter into contracts with third-party testing agencies to administer examinations;
and

(d) require continuing education for licensure, as provided in 37-1-306, or require
continued state, regional, or national certification for licensure. Except as provided in subsection
(3), if the board or department requires continuing education or continued state, regional, or
national certification for continued licensure, the board or department may not audit or require
proof of continuing education or continued state, regional, or national certification requirements
as a precondition for renewing the license, certification, or registration. The board or department
may conduct random audits after the lapsed date of up to 50% of all licensees with renewed
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licenses for documentary verification of the continuing education requirement.

(5) A board may, at the board's discretion, request the applicant to make a personal
appearance before the board for nonroutine license applications as defined by the board.

(6) A board shall adopt rules governing the provision of public notice as required by 37-
1-311.

History: En. 82A-1605 by Sec. 1, Ch. 272, L. 1971; amd. Sec. 11, Ch. 250, L. 1973;
R.C.M. 1947, 82A-1605(1) thru (3); amd. Sec. 3, Ch. 274, L. 1981; Sec. 37-1-103, MCA 1979;
redes. 37-1-131 by Code Commissioner, 1981; amd. Sec. 2, Ch. 165, L. 1985; amd. Sec. 1, Ch.
90, L. 1991; amd. Sec. 10, Ch. 619, L. 1993; amd. Sec. 23, Ch. 429, L. 1995; amd. Sec. 6, Ch.
492, L. 2001; amd. Sec. 8, Ch. 416, L. 2005; amd. Sec. 11, Ch. 467, L. 2005; amd. Sec. 2, Ch.
225, L. 2007; amd. Sec. 8, Ch. 502, L. 2007.

37-1-132. Nominees for appointment to licensing and regulatory boards. Private
associations and members of the public may submit to the governor lists of nominees for
appointment to professional and occupational licensing and regulatory boards. The governor
may consider nominees from the lists when making appointments to such boards.

History: En. Sec. 9, Ch. 244, L. 1981.

37-1-133. Board members' compensation and expenses. Unless otherwise provided
by law, each member of a board allocated to the department is entitled to receive $50 per day
compensation and travel expenses, as provided for in 2-18-501 through 2-18-503, for each day
spent on official board business. Board members who conduct official board business in their
city of residence are entitled to receive a midday meal allowance, as provided for in 2-18-502.
Ex officio board members may not receive compensation but shall receive travel expenses.

History: En. Sec. 1, Ch. 474, L. 1981; amd. Sec. 2, Ch. 123, L. 1983; amd. Sec. 4, Ch.
672, L. 1983.

37-1-134. Fees commensurate with costs. Each board allocated to the department
shall set board fees related to the respective program area that are commensurate with costs
for licensing, including fees for initial licensing, reciprocity, renewals, applications, inspections,
and audits. A board may set an examination fee that must be commensurate with costs. A
board that issues endorsements and licenses specialties shall set respective fees
commensurate with costs. Unless otherwise provided by law, the department may establish
standardized fees, including but not limited to fees for administrative services such as license
verification, duplicate licenses, late penalty renewals, licensee lists, and other administrative
service fees determined by the department as applicable to all boards and department
programs. The department shall collect administrative fees on behalf of each board or
department program and deposit the fees in the state special revenue fund in the appropriate
account for each board or department program. Administrative service costs not related to a
specific board or program area may be equitably distributed to board or program areas as
determined by the department. Each board and department program shall maintain records
sufficient to support the fees charged for each program area.

History: En. Sec. 1, Ch. 345, L. 1981; amd. Sec. 12, Ch. 467, L. 2005.
37-1-135. Licensing investigation and review -- record access. Any person, firm,

corporation, or association that performs background reviews, complaint investigations, or peer
reviews pursuant to an agreement or contract with a state professional or occupational licensing
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board shall make available to the board and the legislative auditor, upon request, any and all
records or other information gathered or compiled during the course of the background review,
complaint investigation, or peer review.

History: En. Sec. 1, Ch. 242, L. 1981.

37-1-136. (Temporary) Disciplinary authority of boards -- injunctions. (1) Subject to
37-1-138, each licensing board allocated to the department has the authority, in addition to any
other penalty or disciplinary action provided by law, to adopt rules specifying grounds for
disciplinary action and rules providing for:

(a) revocation of a license;

(b) suspension of its judgment of revocation on terms and conditions determined by the
board;

(c) suspension of the right to practice for a period not exceeding 1 year;

(d) placing a licensee on probation;

(e) reprimand or censure of a licensee; or

(f) taking any other action in relation to disciplining a licensee as the board in its
discretion considers proper.

(2) Any disciplinary action by a board shall be conducted as a contested case hearing
under the provisions of the Montana Administrative Procedure Act.

(3) Notwithstanding any other provision of law, a board may maintain an action to enjoin
a person from engaging in the practice of the occupation or profession regulated by the board
until a license to practice is procured. A person who has been enjoined and who violates the
injunction is punishable for contempt of court.

(4) An action may not be taken against a person who is in compliance with Title 50,
chapter 46.

37-1-136. (Effective January 1, 2009) Disciplinary authority of boards --
injunctions. (1) Subject to 37-1-138, each licensing board allocated to the department has the
authority, in addition to any other penalty or disciplinary action provided by law, to adopt rules
specifying grounds for disciplinary action and rules providing for:

(a) revocation of a license;

(b) suspension of its judgment of revocation on terms and conditions determined by the
board;

(c) suspension of the right to practice for a period not exceeding 1 year;

(d) placing a licensee on probation;

(e) reprimand or censure of a licensee; or

() taking any other action in relation to disciplining a licensee as the board in its
discretion considers proper.

(2) Any disciplinary action by a board shall be conducted as a contested case hearing
under the provisions of the Montana Administrative Procedure Act.

(3) Notwithstanding any other provision of law, a board may maintain an action to enjoin
a person from engaging in the practice of the occupation or profession regulated by the board
until a license to practice is procured. A person who has been enjoined and who violates the
injunction is punishable for contempt of court.

(4) An action may not be taken against a person who is in compliance with Title 50,
chapter 46.

(5) Rules adopted under subsection (1) must provide for the provision of public notice
as required by 37-1-311.

History: En. Sec. 1, Ch. 246, L. 1981; amd. Sec. 6, Ch. 271, L. 2003; amd. Sec. 10, .M.
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No. 148, approved Nov. 2, 2004; amd. Sec. 3, Ch. 225, L. 2007.

37-1-137. Grounds for disciplinary action as grounds for license denial --
conditions to new licenses. (1) Unless otherwise provided by law, grounds for disciplinary
action by a board allocated to the department of labor and industry against a holder of an
occupational or professional license may be, under appropriate circumstances, grounds for
either issuance of a probationary license for a period not to exceed 1 year or denial of a license
to an applicant.

(2) The denial of a license or the issuance of a probationary license under subsection
(1) must be conducted as a contested case hearing under the provisions of the Montana
Administrative Procedure Act.

History: En. Sec. 1, Ch. 273, L. 1985; amd. Sec. 109, Ch. 483, L. 2001.

37-1-138. Protection of professional licenses for activated military reservists --
rulemaking authority -- definitions. (1) For purposes of this section, the following definitions
apply:

(a) "Activated reservist" means a member of a reserve component who has received
federal military orders to report for federal active duty for at least 90 consecutive days.

(b) "License" has the meaning provided in 37-1-302.

(c) "Reserve component" means the Montana national guard or the military reserves of
the United States armed forces.

(2) An activated reservist who holds an occupational or professional license may report
the reservist's activation to the appropriate professional licensing board or to the department of
labor and industry if the licensing requirements are administered by the department. The report
must, at a minimum, include a copy of the reservist's orders to federal active duty. The report
may request that the reservist's professional license revert to an inactive status.

(3) If an activated reservist has requested that the reservist's license revert to inactive
status pursuant to subsection (2), then for the duration of the reservist's active duty service
under the orders submitted, the department or licensing board may not:

(a) require the collection of professional licensing fees or continuing education fees from
the activated reservist;

(b) require that the activated reservist take continuing education classes or file a report
of continuing education classes completed; or

(c) revoke or suspend the activated reservist's professional license, require the license
to be forfeited, or allow the license to lapse for failure to pay licensing fees or continuing
education fees or for failure to take or report continuing education classes.

(4) (a) Upon release from federal active duty service, the reservist shall send a copy of
the reservist's discharge documents to the appropriate professional licensing board or to the
department.

(b) The board or department shall evaluate the discharge documents, consider the
military position held by the reservist and the duties performed by the reservist during the active
duty, and compare the position and duties to the licensing requirements for the profession. The
board or department shall also consider the reservist's length of time on federal active duty.

(c) Based on the considerations pursuant to subsection (4)(b) and subject to subsection
(5):

(i) the license must be fully restored;

(i) conditions must be attached to the reservist's continued retention of the license; or

(iii) the license must be suspended or revoked.

(5) (a) A licensing board or the department may adopt rules concerning what conditions
may be attached to a reservist's professional license pursuant to subsection (4)(c)(ii).
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(b) If conditions are attached pursuant to subsection (4)(c)(ii) or the license is
suspended or revoked pursuant to subsection (4)(c)(iii), the affected reservist may, within 90
days of the decision to take the action, request a hearing by writing a letter to the board or
department. The board or department shall conduct a requested hearing within 30 days of
receiving the written request.

History: En. Sec. 2, Ch. 271, L. 2003.
37-1-139 and 37-1-140 reserved.

37-1-141. License renewal -- lapse -- expiration -- termination. (1) The renewal date
for a license must be set by department rule. The department shall provide notice prior to the
renewal date.

(2) To renew a license, a licensee shall submit a completed renewal form, comply with
all certification and continuing education requirements, and remit renewal fees before the end of
the renewal period.

(3) Alicensee may reactivate a lapsed license within 45 days after the renewal date by
following the process in subsection (5) and complying with all certification and educational
requirements.

(4) Alicensee may reactivate an expired license within 2 years after the renewal date by
following the process in subsection (5) and complying with all certification and education
requirements that have accrued since the license was last granted or renewed as prescribed by
board or department rule.

(5) To reactivate a lapsed license or an expired license, in addition to the respective
requirements in subsections (3) and (4), a licensee shall:

(a) submit the completed renewal form;

(b) pay the late penalty fee provided for in subsection (7); and

(c) pay the current renewal fee as prescribed by the department or the board.

(6) (a) A licensee who practices with a lapsed license is not considered to be practicing
without a license.

(b) A licensee who practices after a license has expired is considered to be practicing
without a license.

(7) The department may assess a late penalty fee for each renewal period in which a
license is not renewed. The late penalty fee need not be commensurate with the costs of
assessing the fee.

(8) Unless otherwise provided by statute or rule, an occupational or professional license
that is not renewed within 2 years of the most recent renewal date automatically terminates. The
terminated license may not be reactivated, and a new original license must be obtained.

(9) The department or board responsible for licensing a licensee retains jurisdiction for
disciplinary purposes over the licensee for a period of 2 years after the date on which the
license lapsed.

(10) This section may not be interpreted to conflict with 37-1-138.

History: En. Sec. 1, Ch. 272, L. 1985; amd. Sec. 13, Ch. 467, L. 2005.
Part 2

Licensure of Criminal Offenders

37-1-201. Purpose. Itis the public policy of the legislature of the state of Montana to
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encourage and contribute to the rehabilitation of criminal offenders and to assist them in the
assumption of the responsibilities of citizenship. The legislature finds that the public is best
protected when offenders are given the opportunity to secure employment or to engage in a
meaningful occupation, while licensure must be conferred with prudence to protect the interests
of the public. The legislature finds that the process of licensure will be strengthened by
instituting an effective mechanism for obtaining accurate public information regarding a license
applicant's criminal background.

History: En. 66-4001 by Sec. 1, Ch. 490, L. 1975; R.C.M. 1947, 66-4001; amd. Sec. 1,
Ch. 389, L. 2007.

37-1-202. Intent and policy. It is the intent of the legislature and the declared policy of
the state that occupational licensure be granted or revoked as a police power of the state in its
protection of the public health, safety, and welfare.

History: En. 66-4002 by Sec. 2, Ch. 490, L. 1975; R.C.M. 1947, 66-4002.

37-1-203. Conviction not a sole basis for denial. Criminal convictions shall not
operate as an automatic bar to being licensed to enter any occupation in the state of Montana.
No licensing authority shall refuse to license a person solely on the basis of a previous criminal
conviction; provided, however, where a license applicant has been convicted of a criminal
offense and such criminal offense relates to the public health, welfare, and safety as it applies to
the occupation for which the license is sought, the licensing agency may, after investigation, find
that the applicant so convicted has not been sufficiently rehabilitated as to warrant the public
trust and deny the issuance of a license.

History: En. 66-4003 by Sec. 3, Ch. 490, L. 1975; R.C.M. 1947, 66-4003.

37-1-204. Statement of reasons for denial. When a licensing agency prohibits an
applicant from being licensed wholly or partially on the basis of a criminal conviction, the agency
shall state explicitly in writing the reasons for the decision.

History: En. 66-4004 by Sec. 4, Ch. 490, L. 1975; R.C.M. 1947, 66-4004.

37-1-205. Licensure on completion of supervision. Completion of probation or parole
supervision without any subsequent criminal conviction shall be evidence of rehabilitation;
provided, however, that the facts surrounding the situation that led to the probation or parole
supervision may be considered as they relate to the occupation for which a license is sought
and provided that nothing herein shall be construed to prohibit licensure of a person while he is
under state supervision if the licensing agency finds insufficient evidence to preclude such
licensure.

History: En. 66-4005 by Sec. 5, Ch. 490, L. 1975; R.C.M. 1947, 66-4005.

Part 3

Uniform Professional Licensing and Regulation Procedures

37-1-301. Purpose. The purpose of this part is to establish uniform guidelines for the
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licensing and regulation of professions and occupations under the jurisdiction of professional
and occupational licensing boards governed by this part.

History: En. Sec. 1, Ch. 429, L. 1995.

37-1-302. Definitions. As used in this part, the following definitions apply:

(1) "Board" means a licensing board created under Title 2, chapter 15, that regulates a
profession or occupation and that is administratively attached to the department as provided in
2-15-121.

(2) "Complaint” means a written allegation filed with a board that, if true, warrants an
injunction, disciplinary action against a licensee, or denial of an application submitted by a
license applicant.

(3) "Department" means the department of labor and industry.

(4) "Inspection” means the periodic examination of premises, equipment, or procedures
or of a practitioner by the department to determine whether the practitioner's profession or
occupation is being conducted in a manner consistent with the public health, safety, and
welfare.

(5) "Investigation" means the inquiry, analysis, audit, or other pursuit of information by
the department, with respect to a written complaint or other information before a board, that is
carried out for the purpose of determining:

(&) whether a person has violated a provision of law justifying discipline against the
person;

(b) the status of compliance with a stipulation or order of the board;

(c) whether a license should be granted, denied, or conditionally issued; or

(d) whether a board should seek an injunction.

(6) "License" means permission granted under a chapter of this title to engage in or
practice at a specific level in a profession or occupation, regardless of the specific term used for
the permission, including permit, certificate, recognition, or registration.

(7) "Profession" or "occupation" means a profession or occupation regulated by a board.

History: En. Sec. 2, Ch. 429, L. 1995; amd. Sec. 110, Ch. 483, L. 2001; amd. Sec. 14,
Ch. 467, L. 2005; amd. Sec. 9, Ch. 502, L. 2007.

37-1-303. Scope. This part governs the licensure, the practice and unauthorized
practice, and the discipline of professions and occupations governed by this title unless
otherwise provided by statutes relating to a specific board and the profession or occupation it
regulates. The provisions of this chapter must be construed to supplement the statutes relating
to a specific board and the profession it regulates. The method for initiating and judging a
disciplinary proceeding, specified in 37-1-307(1)(d), must be used by a board in all disciplinary
proceedings involving licensed professionals.

History: En. Sec. 3, Ch. 429, L. 1995; amd. Sec. 40, Ch. 44, L. 2007.

37-1-304. Licensure of out-of-state applicants -- reciprocity. (1) A board may issue
a license to practice without examination to a person licensed in another state if the board
determines that:

(a) the other state's license standards at the time of application to this state are
substantially equivalent to or greater than the standards in this state; and

(b) there is no reason to deny the license under the laws of this state governing the
profession or occupation.

(2) The license may not be issued until the board receives verification from the state or
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states in which the person is licensed that the person is currently licensed and is not subject to
pending charges or final disciplinary action for unprofessional conduct or impairment.

(3) This section does not prevent a board from entering into a reciprocity agreement
with the licensing authority of another state or jurisdiction. The agreement may not permit out-of-
state licensees to obtain a license by reciprocity within this state if the license applicant has not
met standards that are substantially equivalent to or greater than the standards required in this
state as determined by the board on a case-by-case basis.

History: En. Sec. 4, Ch. 429, L. 1995; amd. Sec. 1, Ch. 210, L. 1997.

37-1-305. Temporary practice permits. (1) A board may issue a temporary practice
permit to a person licensed in another state that has licensing standards substantially equivalent
to those of this state if the board determines that there is no reason to deny the license under
the laws of this state governing the profession or occupation. The person may practice under
the permit until a license is granted or until a notice of proposal to deny a license is issued. The
permit may not be issued until the board receives verification from the state or states in which
the person is licensed that the person is currently licensed and is not subject to pending charges
or final disciplinary action for unprofessional conduct or impairment.

(2) A board may issue a temporary practice permit to a person seeking licensure in this
state who has met all licensure requirements other than passage of the licensing examination.
Except as provided in 37-68-311 and 37-69-306, a permit is valid until the person either fails the
first license examination for which the person is eligible following issuance of the permit or
passes the examination and is granted a license.

History: En. Sec. 5, Ch. 429, L. 1995; amd. Sec. 1, Ch. 203, L. 1999.

37-1-306. Continuing education. A board or, for programs without a board, the
department may require licensees to participate in flexible, cost-efficient, effective, and
geographically accessible continuing education.

History: En. Sec. 6, Ch. 429, L. 1995; amd. Sec. 15, Ch. 467, L. 2005.

37-1-307. Board authority. (1) A board may:

(&) hold hearings as provided in this part;

(b) issue subpoenas requiring the attendance of witnesses or the production of
documents and administer oaths in connection with investigations and disciplinary proceedings
under this part. Subpoenas must be relevant to the complaint and must be signed by a member
of the board. Subpoenas may be enforced as provided in 2-4-104.

(c) authorize depositions and other discovery procedures under the Montana Rules of
Civil Procedure in connection with an investigation, hearing, or proceeding held under this part;

(d) establish a screening panel to determine whether there is reasonable cause to
believe that a licensee has violated a particular statute, rule, or standard justifying disciplinary
proceedings. A screening panel shall specify in writing the particular statute, rule, or standard
that the panel believes may have been violated. The screening panel shall also state in writing
the reasonable grounds that support the panel's finding that a violation may have occurred. The
assigned board members may not subsequently participate in a hearing of the case. The final
decision on the case must be made by a majority of the board members who did not serve on
the screening panel for the case.

(e) grant or deny a license and, upon a finding of unprofessional conduct by an
applicant or license holder, impose a sanction provided by this chapter.

(2) Each board is designated as a criminal justice agency within the meaning of 44-5-
103 for the purpose of obtaining confidential criminal justice information, as defined in 44-5-103,
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regarding the board's licensees and license applicants and regarding possible unlicensed
practice, but the board may not record or retain any confidential criminal justice information
without complying with the provisions of the Montana Criminal Justice Information Act of 1979,
Title 44, chapter 5.

(3) A board may contact and request information from the department of justice, which
is designated as a criminal justice agency within the meaning of 44-5-103, for the purpose of
obtaining criminal history record information regarding the board's licensees and license
applicants and regarding possible unlicensed practice.

(4) (a) A board that is statutorily authorized to obtain a criminal background check as a
prerequisite to the issuance of a license shall require the applicant to submit fingerprints for the
purpose of fingerprint checks by the Montana department of justice and the federal bureau of
investigation.

(b) The applicant shall sign a release of information to the board and is responsible to
the department of justice for the payment of all fees associated with the criminal background
check.

(c) Upon completion of the criminal background check, the department of justice shall
forward all criminal history record information, as defined in 44-5-103, in any jurisdiction to the
board as authorized in 44-5-303.

(d) At the conclusion of any background check required by this section, the board must
receive the criminal background check report but may not receive the fingerprint card of the
applicant. Upon receipt of the criminal background check report, the department of justice shall
promptly destroy the fingerprint card of the applicant.

[(5) Each board shall require a license applicant to provide the applicant's social security
number as a part of the application. Each board shall keep the social security number from this
source confidential, except that a board may provide the number to the department of public
health and human services for use in administering Title IV-D of the Social Security Act.]
(Bracketed language terminates on occurrence of contingency--sec. 1, Ch. 27, L. 1999.)

History: En. Sec. 7, Ch. 429, L. 1995; amd. Sec. 22, Ch. 552, L. 1997; amd. Sec. 2, Ch.
230, L. 1999; amd. Sec. 8, Ch. 492, L. 2001; amd. Sec. 16, Ch. 467, L. 2005; amd. Sec. 2, Ch.
389, L. 2007.

37-1-308. Unprofessional conduct -- complaint -- investigation -- immunity --
exceptions. (1) Except as provided in subsections (4) and (5), a person, government, or private
entity may submit a written complaint to the department charging a licensee or license applicant
with a violation of this part and specifying the grounds for the complaint.

(2) If the department receives a written complaint or otherwise obtains information that a
licensee or license applicant may have committed a violation of this part, the department may,
with the concurrence of a member of the screening panel established in 37-1-307, investigate to
determine whether there is reasonable cause to believe that the licensee or license applicant
has committed the violation.

(3) A person or private entity, but not a government entity, filing a complaint under this
section in good faith is immune from suit in a civil action related to the filing or contents of the
complaint.

(4) A person under legal custody of a county detention center or incarcerated under
legal custody of the department of corrections may not file a complaint under subsection (1)
against a licensed or certified provider of health care or rehabilitative services for services that
were provided to the person while detained or confined in a county detention center or
incarcerated under legal custody of the department of corrections unless the complaint is first
reviewed by a correctional health care review team provided for in 37-1-331.

(5) A board member may file a complaint with the board on which the member serves or
otherwise act in concert with a complainant in developing, authoring, or initiating a complaint to
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be filed with the board if the board member determines that there are reasonable grounds to
believe that a particular statute, rule, or standard has been violated.

History: En. Sec. 8, Ch. 429, L. 1995; amd. Sec. 4, Ch. 475, L. 1997; amd. Sec. 1, Ch.
375, L. 1999; amd. Sec. 9, Ch. 492, L. 2001.

37-1-309. Notice -- request for hearing. (1) If a reasonable cause determination is
made pursuant to 37-1-307 that a violation of this part has occurred, a notice must be prepared
by department legal staff and served on the alleged violator. The notice may be served by
certified mail to the current address on file with the board or by other means authorized by the
Montana Rules of Civil Procedure. The notice may not allege a violation of a particular statute,
rule, or standard unless the board or the board's screening panel, if one has been established,
has made a written determination that there are reasonable grounds to believe that the
particular statute, rule, or standard has been violated.

(2) Alicensee or license applicant shall give the board the licensee's or applicant's
current address and any change of address within 30 days of the change.

(3) The notice must state that the licensee or license applicant may request a hearing to
contest the charge or charges. A request for a hearing must be in writing and received in the
offices of the department within 20 days after the licensee's receipt of the notice. Failure to
request a hearing constitutes a default on the charge or charges, and the board may enter a
decision on the basis of the facts available to it.

History: En. Sec. 9, Ch. 429, L. 1995; amd. Sec. 10, Ch. 492, L. 2001.

37-1-310. Hearing -- adjudicative procedures. The procedures in Title 2, chapter 4,
governing adjudicative proceedings before agencies; the Montana Rules of Civil Procedure; and
the Montana Rules of Evidence govern a hearing under this part. A board has all the powers
and duties granted by Title 2, chapter 4.

History: En. Sec. 10, Ch. 429, L. 1995.

37-1-311. (Temporary) Findings of fact -- order -- report. (1) If the board decides by
a preponderance of the evidence, following a hearing or on default, that a violation of this part
occurred, the department shall prepare and serve the board's findings of fact and an order as
provided in Title 2, chapter 4. If the licensee or license applicant is found not to have violated
this part, the department shall prepare and serve the board's findings of fact and an order of
dismissal of the charges.

(2) The department may report the issuance of a notice and final order to:

(a) the person or entity who brought to the department's attention information that
resulted in the initiation of the proceeding;

(b) appropriate public and private organizations that serve the profession or occupation;
and

(c) the public.

37-1-311. (Effective January 1, 2009) Findings of fact -- order -- report. (1) If the
board decides by a preponderance of the evidence, following a hearing or on default, that a
violation of this part occurred, the department shall prepare and serve the board's findings of
fact and an order as provided in Title 2, chapter 4. If the licensee or license applicant is found
not to have violated this part, the department shall prepare and serve the board's findings of fact
and an order of dismissal of the charges.

(2) (a) The department shall within a reasonable amount of time report to the public the

Page 18 of 47



issuance of a summary suspension, a notice under 37-1-309, an accepted stipulation, a hearing
examiner's proposed decision, and a final order.

(b) In addition to any other means of notice, the department shall post the required
information on a publicly available website.

(c) This subsection (2) may not be construed to require a meeting to be open or records
to be disseminated when the demands of individual privacy clearly exceed the merits of public
disclosure.

History: En. Sec. 11, Ch. 429, L. 1995; amd. Sec. 4, Ch. 225, L. 2007.

37-1-312. Sanctions -- stay -- costs -- stipulations. (1) Upon a decision that a
licensee or license applicant has violated this part or is unable to practice with reasonable skill
and safety due to a physical or mental condition or upon stipulation of the parties as provided in
subsection (3), the board may issue an order providing for one or any combination of the
following sanctions:

(a) revocation of the license;

(b) suspension of the license for a fixed or indefinite term;

(c) restriction or limitation of the practice;

(d) satisfactory completion of a specific program of remedial education or treatment;

(e) monitoring of the practice by a supervisor approved by the disciplining authority;

(f) censure or reprimand, either public or private;

(g) compliance with conditions of probation for a designated period of time;

(h) payment of a fine not to exceed $1,000 for each violation. Fines must be deposited
in the state general fund.

(i) denial of a license application;

() refund of costs and fees billed to and collected from a consumer.

(2) A sanction may be totally or partly stayed by the board. To determine which
sanctions are appropriate, the board shall first consider the sanctions that are necessary to
protect or compensate the public. Only after the determination has been made may the board
consider and include in the order any requirements designed to rehabilitate the licensee or
license applicant.

(3) The licensee or license applicant may enter into a stipulated agreement resolving
potential or pending charges that includes one or more of the sanctions in this section. The
stipulation is an informal disposition for the purposes of 2-4-603.

(4) Alicensee shall surrender a suspended or revoked license to the board within 24
hours after receiving notification of the suspension or revocation by mailing it or delivering it
personally to the board.

History: En. Sec. 12, Ch. 429, L. 1995.

37-1-313. Appeal. A person who is disciplined or denied a license may appeal the
decision to the district court as provided in Title 2, chapter 4.

History: En. Sec. 13, Ch. 429, L. 1995.

37-1-314. Reinstatement. A licensee whose license has been suspended or revoked
under this part may petition the board for reinstatement after an interval set by the board in the
order. The board may hold a hearing on the petition and may deny the petition or order
reinstatement and impose terms and conditions as provided in 37-1-312. The board may require
the successful completion of an examination as a condition of reinstatement and may treat a
licensee whose license has been revoked or suspended as a new applicant for purposes of
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establishing the requisite qualifications of licensure.
History: En. Sec. 14, Ch. 429, L. 1995.

37-1-315. Enforcement of fine. (1) If payment of a fine is included in an order and
timely payment is not made as directed in the order, the board may enforce the order for
payment in the district court of the first judicial district.

(2) In a proceeding for enforcement of an order of payment of a fine, the order is
conclusive proof of the validity of the order of payment and the terms of payment.

History: En. Sec. 15, Ch. 429, L. 1995.

37-1-316. Unprofessional conduct. The following is unprofessional conduct for a
licensee or license applicant governed by this chapter:

(1) conviction, including conviction following a plea of nolo contendere, of a crime
relating to or committed during the course of the person's practice or involving violence, use or
sale of drugs, fraud, deceit, or theft, whether or not an appeal is pending;

(2) permitting, aiding, abetting, or conspiring with a person to violate or circumvent a law
relating to licensure or certification;

(3) fraud, misrepresentation, deception, or concealment of a material fact in applying for
or assisting in securing a license or license renewal or in taking an examination required for
licensure;

(4) signing or issuing, in the licensee's professional capacity, a document or statement
that the licensee knows or reasonably ought to know contains a false or misleading statement;

(5) a misleading, deceptive, false, or fraudulent advertisement or other representation in
the conduct of the profession or occupation;

(6) offering, giving, or promising anything of value or benefit to a federal, state, or local
government employee or official for the purpose of influencing the employee or official to
circumvent a federal, state, or local law, rule, or ordinance governing the licensee's profession
or occupation;

(7) denial, suspension, revocation, probation, fine, or other license restriction or
discipline against a licensee by a state, province, territory, or Indian tribal government or the
federal government if the action is not on appeal, under judicial review, or has been satisfied.

(8) failure to comply with a term, condition, or limitation of a license by final order of a
board;

(9) revealing confidential information obtained as the result of a professional relationship
without the prior consent of the recipient of services, except as authorized or required by law;

(10) addiction to or dependency on a habit-forming drug or controlled substance as
defined in Title 50, chapter 32, as a result of illegal use of the drug or controlled substance;

(11) use of a habit-forming drug or controlled substance as defined in Title 50, chapter
32, to the extent that the use impairs the user physically or mentally;

(12) having a physical or mental disability that renders the licensee or license applicant
unable to practice the profession or occupation with reasonable skill and safety;

(13) engaging in conduct in the course of one's practice while suffering from a
contagious or infectious disease involving serious risk to public health or without taking
adequate precautions, including but not limited to informed consent, protective gear, or
cessation of practice;

(14) misappropriating property or funds from a client or workplace or failing to comply
with a board rule regarding the accounting and distribution of a client's property or funds;

(15) interference with an investigation or disciplinary proceeding by willful
misrepresentation of facts, by the use of threats or harassment against or inducement to a client
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or witness to prevent them from providing evidence in a disciplinary proceeding or other legal
action, or by use of threats or harassment against or inducement to a person to prevent or
attempt to prevent a disciplinary proceeding or other legal action from being filed, prosecuted, or
completed;

(16) assisting in the unlicensed practice of a profession or occupation or allowing
another person or organization to practice or offer to practice by use of the licensee's license;

(17) failing to report the institution of or final action on a malpractice action, including a
final decision on appeal, against the licensee or of an action against the licensee by a:

() peer review committee;

(b) professional association; or

(c) local, state, federal, territorial, provincial, or Indian tribal government;

(18) conduct that does not meet the generally accepted standards of practice. A certified
copy of a malpractice judgment against the licensee or license applicant or of a tort judgment in
an action involving an act or omission occurring during the scope and course of the practice is
conclusive evidence of but is not needed to prove conduct that does not meet generally
accepted standards.

History: En. Sec. 16, Ch. 429, L. 1995.

37-1-317. Practice without license -- investigation of complaint -- injunction --
penalties. (1) The department shall investigate complaints or other information received
concerning practice by an unlicensed person of a profession or occupation for which a license is
required by this title.

(2) (a) Unless otherwise provided by statute, a board may file an action to enjoin a
person from practicing, without a license, a profession or occupation for which a license is
required by this title. In addition to the penalty provided for in 37-1-318, a person violating an
injunction issued pursuant to this section may be held in contempt of court.

(b) A person subject to an injunction for practicing without a license may also be subject
to criminal prosecution. In a complaint for an injunction or in an affidavit, information, or
indictment alleging that a person has engaged in unlicensed practice, it is sufficient to charge
that the person engaged in the unlicensed practice of a licensed profession or occupation on a
certain day in a certain county without averring further or more particular facts concerning the
violation.

(3) Unless otherwise provided by statute, a person practicing a licensed profession or
occupation in this state without complying with the licensing provisions of this title is guilty of a
misdemeanor punishable by a fine of not less than $250 or more than $1,000, imprisonment in
the county jail for not less than 90 days or more than 1 year, or both. Each violation of the
provisions of this chapter constitutes a separate offense.

(4) The department may issue a citation to and collect a fine, as provided in 37-68-316
and 37-69-310, from a person at a job site who is performing plumbing or electrical work and
who fails to display a license or proof of licensure at the request of an employee of the
department who bears responsibility for compliance with licensure requirements.

History: En. Sec. 17, Ch. 429, L. 1995; amd. Sec. 3, Ch. 230, L. 1999; amd. Sec. 1, Ch.
402, L. 1999.

37-1-318. Violation of injunction -- penalty. A person who violates an injunction
issued under 37-1-317 shall pay a civil penalty, as determined by the court, of not more than
$5,000. Fifty percent of the penalty must be deposited in the general fund of the county in which
the injunction is issued, and 50% must be deposited in the state general fund.
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History: En. Sec. 18, Ch. 429, L. 1995.

37-1-319. Rules. A board may adopt rules:

(1) under the guidelines of 37-1-306, regarding continuing education and establishing
the number of hours required each year, the methods of obtaining education, education topics,
and carrying over hours to subsequent years;

(2) regarding practice limitations for temporary practice permits issued under 37-1-305
and designed to ensure adequate supervision of the practice until all qualifications for licensure
are met and a license is granted;

(3) regarding qualifications for inactive license status that may require compliance with
stated continuing education requirements and may limit the number of years a person may
remain on inactive status without having to reestablish qualifications for licensure;

(4) regarding maintenance and safeguarding of client funds or property possessed by a
licensee and requiring the funds or property to be maintained separately from the licensee's
funds and property; and

(5) defining acts of unprofessional conduct, in addition to those contained in 37-1-316,
that constitute a threat to public health, safety, or welfare and that are inappropriate to the
practice of the profession or occupation.

History: En. Sec. 19, Ch. 429, L. 1995.

37-1-320. Mental intent -- unprofessional conduct. A licensee may be found to have
violated a provision of 37-1-316 or a rule of professional conduct enacted by a governing board
without proof that the licensee acted purposefully, knowingly, or negligently.

History: En. Sec. 7, Ch. 492, L. 2001.
37-1-321 through 37-1-330 reserved.

37-1-331. Correctional health care review team. (1) There is a correctional health
care review team process in the department. The purpose of a review team is to review
complaints filed by an inmate against a licensed or certified provider of health care or
rehabilitative services for services that were provided to the person while the person was
detained or confined in a county detention center or incarcerated under legal custody of the
department of corrections. The inmate may file a complaint directly with the correctional health
care review team for review or, if a board receives a complaint that has not been reviewed, the
board shall forward the complaint to the review team. If the review team has reason to believe
that there has been a violation of this part arising out of health care or rehabilitative services
provided to a person detained or confined in a county detention center, the review team shall
report the possible violation to the department for appropriate action under 37-1-308.

(2) Each health care licensing board shall solicit and submit to the department a list of
licensed or certified health care or rehabilitative service professionals who have correctional
health care experience and who are interested in participating on a team. A current board
member may not participate on a review team. The department shall solicit from the
administrators of the county detention centers and from the department of corrections names of
licensed or certified health care or rehabilitative service providers who have correctional health
care or rehabilitative services experience and are interested in participating on a review team.
Each member of a review team must have at least 2 years of experience in providing health
care or rehabilitative services in a correctional facility or program.

(3) Each correctional health care review team is composed of three members who shall
represent health care and rehabilitative service providers who have provided health care or
rehabilitative services to incarcerated persons. Two members of the review team must be
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providers of the same discipline and scope of practice as the provider against whom a complaint
was filed, and the third member may be a provider of any other health care or rehabilitative
services discipline. The members must be willing to serve without compensation. If available, a
correctional health care professional employed by the department of corrections and appointed
by the director of the department of corrections may participate on the review team, except
when the provider against whom the complaint was filed was employed by the department of
corrections.

(4) The members of a review team are appointed by the department from the listing of
health care and rehabilitative service providers with correctional experience who have been
submitted by each respective board, a county detention center administrator, or the department
of corrections as provided in subsection (2). A review team shall meet at least twice a year. Any
travel, lodging, meal, or miscellaneous costs incurred by a review team may be recovered
through a memorandum of understanding with the agencies who provide medical services to
inmates or may be assessed to the licensing or certifying boards of health care and
rehabilitative service providers.

(5) The review team shall review each complaint with regard to the health care or
rehabilitative services provider's scope of practice. A decision on whether or not to forward the
complaint must be made by the majority of the review team. The review team shall submit a
written response regarding the decision to the inmate, the county detention center administrator
or the department of corrections, and the health care or rehabilitative services provider. If the
decision is to not forward the complaint for action under 37-1-308, a record of the complaint may
not be forwarded to any licensing or certifying board, but must be retained by the department.

History: En. Sec. 2, Ch. 375, L. 1999.
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37-51-101. Repealed. Sec. 14, Ch. 497, L. 1979.

History: En. Sec. 1, Ch. 250, L. 1963; amd. Sec. 1, Ch. 261, L. 1969; amd. Sec. 177,
Ch. 350, L. 1974; R.C.M. 1947, 66-1924(1).

37-51-102. Definitions. Unless the context requires otherwise, in this chapter, the
following definitions apply:

(1) "Account" means the real estate recovery account established in 37-51-501.

(2) (a) "Adverse material fact" means a fact that should be recognized by a broker or
salesperson as being of enough significance as to affect a person's decision to enter into a
contract to buy or sell real property and may be a fact that:

(i) materially affects the value, affects structural integrity, or presents a documented
health risk to occupants of the property; or

(i) materially affects the buyer's ability or intent to perform the buyer's obligations under
a proposed or existing contract.

(b) The term does not include the fact that an occupant of the property has or has had a
communicable disease or that the property was the site of a suicide or felony.

(3) "Board" means the board of realty regulation provided for in 2-15-1757.

(4) "Broker" includes an individual who:

(a) for another or for valuable consideration or who with the intent or expectation of
receiving valuable consideration negotiates or attempts to negotiate the listing, sale, purchase,
rental, exchange, or lease of real estate or of the improvements on real estate or collects rents
or attempts to collect rents;

(b) is employed by or on behalf of the owner or lessor of real estate to conduct the sale,
leasing, subleasing, or other disposition of real estate for consideration;

(c) engages in the business of charging an advance fee or contracting for collection of a
fee in connection with a contract by which the individual undertakes primarily to promote the
sale, lease, or other disposition of real estate in this state through its listing in a publication
issued primarily for this purpose or for referral of information concerning real estate to brokers;

(d) makes the advertising, sale, lease, or other real estate information available by
public display to potential buyers and who aids, attempts, or offers to aid, for a fee, any person
in locating or obtaining any real estate for purchase or lease;

(e) aids or attempts or offers to aid, for a fee, any person in locating or obtaining any
real estate for purchase or lease;

() receives a fee, commission, or other compensation for referring to a licensed broker
or salesperson the name of a prospective buyer or seller of real property; or

(g) advertises or represents to the public that the individual is engaged in any of the
activities referred to in subsections (4)(a) through (4)(f).

(5) "Buyer" means a person who is interested in acquiring an ownership interest in real
property or who has entered into an agreement to acquire an interest in real property. The term
includes tenants or potential tenants with respect to leases or rental agreements of real
property.

(6) "Buyer agent" means a broker or salesperson who, pursuant to a written buyer
broker agreement, is acting as the agent of the buyer in a real estate transaction and includes a
buyer subagent and an in-house buyer agent designate.

(7) "Buyer broker agreement" means a written agreement in which a prospective buyer
employs a broker to locate real estate of the type and with terms and conditions as designated
in the written agreement.

(8) "Buyer subagent" means a broker or salesperson who, pursuant to an offer of a
subagency, acts as the agent of a buyer.

(9) "Department” means the department of labor and industry provided for in Title 2,
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chapter 15, part 17.

(10) "Dual agent" means a broker or salesperson who, pursuant to a written listing
agreement or buyer broker agreement or as a buyer or seller subagent, acts as the agent of
both the buyer and seller with written authorization, as provided in 37-51-314. An in-house
buyer or seller agent designate may not be considered a dual agent.

(11) "Franchise agreement" means a contract or agreement by which:

(a) afranchisee is granted the right to engage in business under a marketing plan
prescribed in substantial part by the franchisor;

(b) the operation of the franchisee's business is substantially associated with the
franchisor's trademark, trade name, logotype, or other commercial symbol or advertising
designating the franchisor; and

(c) the franchisee is required to pay, directly or indirectly, a fee for the right to operate
under the agreement.

(12) "In-house buyer agent designate” means a broker or salesperson employed by or
associated as an independent contractor with a broker and designated by the broker as the
exclusive agent for a buyer for a designated transaction and who may not be considered to be
acting for other than the buyer with respect to the designated transaction.

(13) "In-house seller agent designate" means a broker or salesperson employed by or
associated as an independent contractor with a broker and designated by the broker as the
exclusive agent for a seller for a designated transaction and who may not be considered to be
acting for other than the seller with respect to the designated transaction.

(14) "Listing agreement" means a written agreement between a seller and broker for the
sale of real estate, with the terms and conditions set out in the agreement.

(15) "Negotiations” means:

(a) efforts to act as an intermediary between parties to a real estate transaction;

(b) facilitating and participating in contract discussions;

(c) completing forms for offers, counteroffers, addendums, and other writings; and

(d) presenting offers and counteroffers.

(16) "Person" includes individuals, partnerships, associations, and corporations, foreign
and domestic, except that when referring to a person licensed under this chapter, it means an
individual.

(17) "Property manager" includes a person who for a salary, commission, or
compensation of any kind engages in the business of leasing, renting, subleasing, or other
transfer of possession of real estate belonging to others without transfer of the title to the
property, pursuant to 37-51-601 and 37-51-602.

(18) "Real estate" includes leaseholds as well as any other interest or estate in land,
whether corporeal, incorporeal, freehold, or nonfreehold and whether the real estate is situated
in this state or elsewhere.

(19) "Real estate transaction" means the sale, exchange, or lease or grant of an option
for the sale, exchange, or lease of an interest in real estate and includes all communication,
interposition, advisement, negotiation, and contract development and closing.

(20) "Salesperson" includes an individual who for a salary, commission, or compensation
of any kind is associated, either directly, indirectly, regularly, or occasionally, with a real estate
broker to sell, purchase, or negotiate for the sale, purchase, exchange, or renting of real estate.

(21) "Seller" means a person who has entered into a listing agreement to sell real estate
and includes landlords who have an interest in or are a party to a lease or rental agreement.

(22) "Seller agent" means a broker or salesperson who, pursuant to a written listing
agreement, acts as the agent of a seller and includes a seller subagent and an in-house seller
agent designate.

(23) "Seller subagent" means a broker or salesperson who, pursuant to an offer of a
subagency, acts as the agent of a seller.
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(24) (a) "Statutory broker" means a broker or salesperson who assists one or more
parties to a real estate transaction without acting as an agent or representative of any party to
the real estate transaction.

(b) A broker or salesperson is presumed to be acting as a statutory broker unless the
broker or salesperson has entered into a listing agreement with a seller or a buyer broker
agreement with a buyer or has disclosed, as required in this chapter, a relationship other than
that of a statutory broker.

(25) "Supervising broker" means a licensed broker with whom a licensed salesperson is
associated, directly, indirectly, regularly, or occasionally, to sell, purchase, or negotiate for the
sale, purchase, exchange, or renting of real estate.

(26) "Supervising broker endorsement" means an endorsement to a broker's license that
is required of any licensed broker who supervises licensed salespersons performing real estate
activity.

History: En. Sec. 2, Ch. 250, L. 1963; amd. Sec. 2, Ch. 261, L. 1969; amd. Sec. 178,
Ch. 350, L. 1974; amd. Sec. 1, Ch. 133, L. 1975; R.C.M. 1947, 66-1925; amd. Sec. 1, Ch. 188,
L. 1979; amd. Sec. 1, Ch. 306, L. 1979; amd. Sec. 3, Ch. 497, L. 1979; amd. Sec. 3, Ch. 274, L.
1981; amd. Sec. 1, Ch. 688, L. 1985; amd. Sec. 1, Ch. 314, L. 1989; amd. Sec. 1, Ch. 125, L.
1991; amd. Sec. 1, Ch. 142, L. 1993; amd. Sec. 1, Ch. 565, L. 1995; amd. Sec. 144, Ch. 483, L.
2001; amd. Sec. 34, Ch. 492, L. 2001; amd. Sec. 25, Ch. 502, L. 2007.

37-51-103. Exemptions. (1) An act performed for compensation of any kind in the
buying, selling, exchanging, leasing, or renting of real estate or in negotiating a real estate
transaction for others, except as specified in this section, must identify the person performing
any of the acts as a real estate broker or a real estate salesperson. The provisions of this
chapter do not:

(a) apply to any person who, as owner or lessor, performs any acts listed in subsection
(1) with reference to property owned or leased by the person or to an auctioneer employed by
the owner or lessor to aid and assist in conducting a public sale held by the owner or lessor;

(b) apply to any person acting as attorney-in-fact under a special or general power of
attorney from the owner of any real estate authorizing the purchase, sale, exchange, renting, or
leasing of any real estate, unless the person acting as attorney-in-fact does so regularly or
consistently for a person or persons, for or with the expectation of receiving a fee, commission,
or other valuable consideration in conjunction with a business or for the purpose of avoiding
license requirements;

(c) include in any way the services rendered by any attorney at law in the performance
of the attorney's duties;

(d) apply to any person appointed by a court for the purpose of evaluating or appraising
an estate in a probate matter;

(e) include a receiver, a trustee in bankruptcy, an administrator or executor, any person
selling real estate under order of any court, a trustee under a trust agreement, deed of trust, or
will, or an auctioneer employed by a receiver, trustee in bankruptcy, administrator, executor, or
trustee to aid and assist in conducting a public sale held by the officer;

(f) apply to public officials in the conduct of their official duties;

(g) apply to any person, partnership, association, or corporation, foreign or domestic,
performing any act with respect to prospecting, leasing, drilling, or operating land for
hydrocarbons and hard minerals or disposing of any hydrocarbons, hard minerals, or mining
rights, whether upon a royalty basis or otherwise;

(h) apply to persons acting as managers of housing complexes for low-income persons,
which are subsidized, directly or indirectly, by Montana or an agency or subdivision of Montana
or by the government of the United States or an agency of the United States; or
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() apply to a person performing any act with respect to the following types of land
transactions:

(i) right-of-way transfers for roads, utilities, and other public purposes, not including
conservation easements or easements for recreational purposes;

(i) condemnations; or

(iif) governmental or tribal permits.

(2) The provisions of this chapter do not apply to a newspaper or other publication of
general circulation or to a radio or television station engaged in the normal course of business.

History: En. Sec. 3, Ch. 250, L. 1963; amd. Sec. 1, Ch. 385, L. 1977; R.C.M. 1947, 66-
1926; amd. Sec. 1, Ch. 180, L. 1989; amd. Sec. 2, Ch. 314, L. 1989; amd. Sec. 6, Ch. 565, L.
1995; amd. Sec. 1, Ch. 251, L. 1997.

37-51-104. Chapter supplemental to deceptive practices law. Nothing contained
herein may be construed to amend or modify 45-6-317 or 45-6-318. This chapter shall be
construed to be supplemental to 45-6-317 and 45-6-318.

History: En. Sec. 25, Ch. 250, L. 1963; amd. Sec. 16, Ch. 101, L. 1977; R.C.M. 1947,
66-1946.

37-51-105. Sexual or violent offender registration information -- responsibility of
broker or salesperson. The responsibility of a broker or salesperson with respect to sexual or
violent offender registration information maintained by a governmental entity under Title 46,
chapter 23, part 5, is limited to disclosure of:

(1) the fact that the information may be maintained and by whom; and

(2) the actual knowledge, if any, that the broker or salesperson has of sexual or violent
offender registration information that pertains to the property in question.

History: En. Sec. 1, Ch. 99, L. 1999.
Part 2

Board of Realty Regulation

37-51-201. Chairman -- seal -- records -- prohibition on membership in real estate
associations. (1) The members of the board shall elect a chairman from among their number.

(2) The board shall adopt a seal of a design as it shall prescribe. Copies of records and
papers kept by the department, certified by the chairman and authenticated by the seal of the
board, shall be received in evidence in courts with like effect as the original. Records of the
board are open to public inspection under rules it prescribes.

(3) The department shall keep a record of proceedings, transactions, communications,
and official acts of the board; be custodian of the records of the board; and cause to be
performed other duties as the board, on the written request of two or more members of the
board or at other times as the chairman in his discretion, considers necessary.

(4) Neither the chairman nor an employee of the department hired to provide services to
the board may be an officer or paid employee of any real estate association or group of real
estate dealers or brokers.

History: (1)En. 66-1927.1 by Sec. 2, Ch. 378, L. 1977; Sec. 66-1927.1, R.C.M. 1947; (2)
thru (4)En. Sec. 4, Ch. 250, L. 1963; amd. Sec. 179, Ch. 350, L. 1974; amd. Sec. 36, Ch. 439,
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L. 1975; Sec. 66-1927, R.C.M. 1947; R.C.M. 1947, 66-1927(2), (4), 66-1927.1.

37-51-202. General licensing power. The board may regulate the issuance of licenses
and revoke or suspend licenses issued under this chapter.

History: En. Sec. 8, Ch. 250, L. 1963; amd. Sec. 182, Ch. 350, L. 1974; R.C.M. 1947,
66-1931.

37-51-203. Rulemaking power. The board shall from time to time adopt rules to carry
out the provisions of this chapter.

History: En. Sec. 4, Ch. 250, L. 1963; amd. Sec. 179, Ch. 350, L. 1974; amd. Sec. 36,
Ch. 439, L. 1975; R.C.M. 1947, 66-1927(1).

37-51-204. Educational programs. (1) The board may, subject to 37-1-101, conduct,
hold, or assist in conducting or holding real estate clinics, meetings, courses, or institutes and
incur necessary expenses in this connection.

(2) Except as provided in 37-51-302 and subsection (3) of this section, the board may
not require examinations of licensees.

(3) The board may require specified performance levels of a licensee with respect to the
subject matter of a continuing education course required by the board when the licensee and
the instructor of the course are not physically present in the same facility at the time the licensee
receives the instruction.

History: En. Sec. 20, Ch. 250, L. 1963; amd. Sec. 190, Ch. 350, L. 1974; R.C.M. 1947,
66-1943; amd. Sec. 1, Ch. 269, L. 1985; amd. Sec. 104, Ch. 429, L. 1995; amd. Sec. 10, Ch.
375, L. 2003; amd. Sec. 101, Ch. 467, L. 2005.

37-51-205. Compensation of members -- expenses. Each member of the board shall
receive compensation and travel expenses as provided for in 37-1-133.

History: En. Sec. 4, Ch. 250, L. 1963; amd. Sec. 179, Ch. 350, L. 1974; amd. Sec. 36,
Ch. 439, L. 1975; R.C.M. 1947, 66-1927(3); amd. Sec. 4, Ch. 497, L. 1979; amd. Sec. 29, Ch.
474, L. 1981.

37-51-206. Repealed. Sec. 128, Ch. 429, L. 1995.

History: En. Sec. 21, Ch. 250, L. 1963; amd. Sec. 191, Ch. 350, L. 1974; R.C.M. 1947,
66-1944; amd. Sec. 1, Ch. 277, L. 1983.

37-51-207. Schedule of fees. The board shall adopt a schedule of fees to be charged
by the department and to be paid into the state special revenue fund for the use of the board.
The fees charged must be reasonably related to the cost incurred in regulating the real estate
industry.

History: En. Sec. 5, Ch. 497, L. 1979; amd. Sec. 1, Ch. 277, L. 1983.
37-51-208. Deposit of money not otherwise provided for. Whenever money is
received by the board or by the department for the use of the board and there is no provision for

the disposition or deposit of the money, the money is to be deposited in the state special
revenue fund for the use of the board.
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History: En. Sec. 1, Ch. 515, L. 1979; amd. Sec. 1, Ch. 277, L. 1983.

37-51-209. Executive secretary -- hiring and duties. The department may hire an
executive secretary to carry out duties prescribed by the board pursuant to the board's
responsibilities and duties established by law.

History: En. Sec. 1, Ch. 270, L. 1991; amd. Sec. 145, Ch. 483, L. 2001; amd. Sec. 35,
Ch. 492, L. 2001.

Part 3

Licensing

37-51-301. License required -- limited to persons. (1) It is unlawful for a person to
engage in or conduct, directly or indirectly, or to advertise or represent to the public as engaging
in or conducting the business or acting in the capacity of a real estate broker or a real estate
salesperson within this state without a license as a broker or salesperson or otherwise
complying with this chapter.

(2) Itis unlawful for a person to supervise licensed salespersons or to act in the capacity
of a supervising broker unless the person has a valid and active Montana broker's license and a
supervising broker endorsement.

(3) Corporations, partnerships, and associations may not be licensed under this
chapter. A corporation or a partnership may act as a licensee if every corporate officer and
every partner performing the functions of a licensee is licensed under this chapter. All officers of
a corporation or all members of a partnership acting as a licensee are in violation of this chapter
unless there is full compliance with this subsection.

History: En. Sec. 1, Ch. 250, L. 1963; amd. Sec. 1, Ch. 261, L. 1969; amd. Sec. 177,
Ch. 350, L. 1974; R.C.M. 1947, 66-1924(2), (3); amd. Sec. 93, Ch. 370, L. 1987; amd. Sec. 1,
Ch. 259, L. 1989; amd. Sec. 6, Ch. 565, L. 1995; amd. Sec. 26, Ch. 502, L. 2007.

37-51-302. Broker's or salesperson's license -- qualifications of applicant --
supervising broker endorsement. (1) Licenses may be granted only to individuals considered
by the board to be of good repute and competent to transact the business of a broker or
salesperson in a manner that safeguards the interests of the public.

(2) An applicant for a broker's license:

(&) must be at least 18 years of age;

(b) must have graduated from an accredited high school or completed an equivalent
education as determined by the board;

(c) must have been actively engaged as a licensed real estate salesperson for a period
of 2 years or have had experience or special education equivalent to that which a licensed real
estate salesperson ordinarily would receive during this 2-year period as determined by the
board, except that if the board finds that an applicant could not obtain employment as a licensed
real estate salesperson because of conditions existing in the area where the applicant resides,
the board may waive this experience requirement;

(d) shall file an application for a license with the department; and

(e) shall furnish written evidence that the applicant has completed 60 classroom or
equivalent hours, in addition to those required to secure a salesperson's license, in a course of
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study approved by the board and taught by instructors approved by the board and has
satisfactorily passed an examination dealing with the material taught in each course. The course
of study must include the subjects of real estate principles, real estate law, real estate finance,
and related topics.

(3) The board shall require information it considers necessary from an applicant to
determine honesty, trustworthiness, and competency.

(4) (a) An applicant for a salesperson's license:

(i) must be at least 18 years of age;

(i) must have received credit for completion of 2 years of full curriculum study at an
accredited high school or completed an equivalent education as determined by the board;

(iii) shall file an application for a license with the department; and

(iv) shall furnish written evidence that the applicant has completed 60 classroom or
equivalent hours in a course of study approved by the board and taught by instructors approved
by the board and has satisfactorily passed an examination dealing with the material taught in
each course. The course of study must include the subjects of real estate principles, real estate
law and ethics, real estate finance, and related topics.

(b) The application must be accompanied by the recommendation of the licensed broker
by whom the applicant will be employed or placed under contract, certifying that the applicant is
of good repute and that the broker will actively supervise and train the applicant during the
period the requested license remains in effect.

(5) The department shall issue to each licensed broker and to each licensed
salesperson a license and a pocket card in a form and size that the board prescribes.

(6) (a) An applicant for a supervising broker endorsement must meet the education and
experience requirements established by the board by rule except that:

() any broker licensed prior to October 1, 2007, is entitled to a supervising broker
endorsement provided that the broker indicates on the broker's license renewal form for the
2008 calendar year the broker's intention to obtain the endorsement;

(i) a broker who obtains a supervising broker endorsement pursuant to subsection
(6)(a)(i) is subject to the endorsement renewal requirements adopted by the board by rule in
order to supervise one or more licensed salespersons;

(iiif) continuing education requirements for a supervising broker endorsement may not be
in addition to the continuing education requirements for a licensed broker with respect to the
total number of hours or credits required.

(b) The board may not assess a licensing fee for obtaining or renewing a supervising
broker endorsement.

History: En. Sec. 6, Ch. 250, L. 1963; amd. Sec. 3, Ch. 261, L. 1969; amd. Sec. 10, Ch.
423, L. 1971; amd. Sec. 180, Ch. 350, L. 1974; R.C.M. 1947, 66-1929; amd. Sec. 2, Ch. 306, L.
1979; amd. Sec. 7, Ch. 341, L. 1981; amd. Sec. 2, Ch. 269, L. 1985; amd. Sec. 6, Ch. 565, L.
1995; amd. Sec. 36, Ch. 492, L. 2001; amd. Sec. 27, Ch. 502, L. 2007.

37-51-303. Broker or salesperson examination. (1) In addition to proof of honesty,
trustworthiness, and good reputation, an applicant whose application is pending shall
satisfactorily pass an examination.

(2) (a) The examination for a salesperson's license must include subject portions that
the board determines by rule to be appropriate.

(b) If the applicant passes one subject portion of the examination, the applicant is not
required to repeat that portion of the examination if the applicant passes the remaining portion
within 12 months.

(3) The examination for a broker's license must be of a more exacting nature and scope
and more stringent than the examination for a salesperson's license.
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History: En. Sec. 7, Ch. 250, L. 1963; amd. Sec. 181, Ch. 350, L. 1974; R.C.M. 1947,
66-1930; amd. Sec. 1, Ch. 595, L. 1981; amd. Sec. 6, Ch. 565, L. 1995; amd. Sec. 7, Ch. 196,
L. 2003; amd. Sec. 102, Ch. 467, L. 2005.

37-51-304. Repealed. Sec. 15, Ch. 688, L. 1985.

History: En. Sec. 10, Ch. 250, L. 1963; amd. Sec. 4, Ch. 261, L. 1969; amd. Sec. 184,
Ch. 350, L. 1974; amd. Sec. 15, Ch. 101, L. 1977; R.C.M. 1947, 66-1933.

37-51-305. License -- delivery -- display -- pocket card. (1) A license must bear the
seal of the board.

(2) The license of a real estate salesperson must be delivered or mailed to the real
estate broker with whom the real estate salesperson is associated and must be kept in the
custody and control of the broker.

(3) A broker shall display the broker's own license conspicuously in the broker's place of
business.

(4) The department shall annually prepare and deliver a pocket card certifying that the
person whose name appears is a registered real estate broker or a registered real estate
salesperson, stating the period for which fees have been paid and, on real estate salesperson's
cards only, the name and address of the broker with whom the real estate salesperson is
associated.

History: En. Sec. 9, Ch. 250, L. 1963; amd. Sec. 183, Ch. 350, L. 1974; R.C.M. 1947,
66-1932; amd. Sec. 3, Ch. 306, L. 1979; amd. Sec. 6, Ch. 565, L. 1995; amd. Sec. 103, Ch.
467, L. 2005.

37-51-306. Transactions with nonresidents and with nonlicensed brokers or
salespersons -- consent to legal process. (1) A licensed broker may not employ or
compensate, directly or indirectly, a person for performing the acts regulated by this chapter
who is not a licensed broker or licensed salesperson. However, a licensed broker may pay a
commission to a licensed broker of another state or jurisdiction if the nonresident broker has not
conducted and does not conduct in this state a service for which a fee, compensation, or
commission is paid.

(2) A nonresident licensee shall file an irrevocable written consent that legal actions
arising out of a commenced or completed transaction may be commenced against the
nonresident licensee in a county of this state that may be appropriate and designated by Title
25, chapter 2, part 1. The consent must provide that service of summons in this action may be
served on the department for and on behalf of the nonresident licensee, and this service is
sufficient to give the court jurisdiction over the licensee conducting a transaction in a county.
The consent must be acknowledged and, if made by a corporation, must be authenticated by its
seal.

History: En. Sec. 13, Ch. 250, L. 1963; amd. Sec. 187, Ch. 350, L. 1974; R.C.M. 1947,
66-1936; amd. Sec. 1, Ch. 11, L. 1991; amd. Sec. 105, Ch. 429, L. 1995; amd. Sec. 6, Ch. 565,
L. 1995; amd. Sec. 1, Ch. 170, L. 1999.

37-51-307. Repealed. Sec. 13, Ch. 375, L. 2003.

History: En. Sec. 22, Ch. 250, L. 1963; amd. Sec. 192, Ch. 350, L. 1974; R.C.M. 1947,
66-1945.
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37-51-308. Broker's office -- notice to department of change of address. (1) A
resident licensed broker shall maintain a fixed office in this state. The original license of the
broker and the original license of each salesperson associated or under contract with the broker
shall be prominently displayed in the office. The address of the office and any branch office shall
be designated on the broker's license.

(2) In case of removal from the designated address, the licensee shall notify the
department before removal or within 10 days thereafter, designating the new location of this
office and paying the required fee, whereupon a license for the new location must be issued for
the unexpired period.

History: En. Sec. 12, Ch. 250, L. 1963; amd. Sec. 186, Ch. 350, L. 1974; R.C.M. 1947,
66-1935(1); amd. Sec. 21, Ch. 22, L. 1979; amd. Sec. 4, Ch. 306, L. 1979; amd. Sec. 6, Ch.
565, L. 1995.

37-51-309. Broker -- salesperson -- personal transactions of salesperson -- notice
to department of change of association. (1) A salesperson may not be associated with or
under contract to more than one licensed broker or perform services for a broker other than the
one designated on the license issued to the salesperson.

(2) When a licensed salesperson desires to change association or contractual
relationship from one licensed broker to another, the salesperson shall notify the department
promptly in writing of these facts, pay the required fee, and return the salesperson's license, and
a new license and pocket card must be issued. A salesperson may not directly or indirectly work
for or with a broker until the salesperson has been issued a license to work for or with that
broker. On termination of a salesperson's association or contractual relationship, the
salesperson shall surrender the salesperson's license to the salesperson's broker, who shall
return it to the department for cancellation.

(3) Only one license may be issued to a salesperson to be in effect at one time.

(4) (a) The provisions of this chapter do not prohibit a salesperson from engaging in
personal transactions, and the provisions of this chapter do not require a broker to exercise any
supervision or provide any training for a salesperson with respect to personal transactions of the
salesperson.

(b) A broker is not responsible or liable for the personal transactions of a salesperson.

(c) Prior to entering into a personal transaction, a salesperson shall disclose in writing to
the other party that the transaction is a personal transaction with respect to the salesperson and
that the transaction does not involve the salesperson's broker or real estate firm.

(5) For the purposes of this part, "personal transaction" includes the following:

(a) the sale, purchase, or exchange of real property owned or acquired by the
salesperson; and

(b) the leasing or renting of real property owned by the salesperson.

History: En. Sec. 12, Ch. 250, L. 1963; amd. Sec. 186, Ch. 350, L. 1974; R.C.M. 1947,
66-1935(2), (3); amd. Sec. 5, Ch. 306, L. 1979; amd. Sec. 6, Ch. 565, L. 1995; amd. Sec. 1, Ch.
294, L. 2001; amd. Sec. 37, Ch. 492, L. 2001.

37-51-310. Repealed. Sec. 127, Ch. 467, L. 2005.
History: En. Sec. 11, Ch. 250, L. 1963; amd. Sec. 185, Ch. 350, L. 1974; amd. Sec. 13,
Ch. 533, L. 1977; R.C.M. 1947, 66-1934(3); amd. Sec. 1, Ch. 275, L. 1985; amd. Sec. 1, Ch.

306, L. 1987; amd. Sec. 45, Ch. 492, L. 1997; amd. Sec. 2, Ch. 170, L. 1999; amd. Sec. 48, Ch.
271, L. 2003.
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37-51-311. Fees -- deposit of fees. The fees prescribed by the board must be charged
by the department and paid into the state special revenue fund for the use of the board, subject
to 37-1-101(6).

History: En. Sec. 11, Ch. 250, L. 1963; amd. Sec. 185, Ch. 350, L. 1974; amd. Sec. 13,
Ch. 533, L. 1977; R.C.M. 1947, 66-1934(1), (2); amd. Sec. 6, Ch. 306, L. 1979; amd. Sec. 65,
Ch. 345, L. 1981; amd. Sec. 1, Ch. 277, L. 1983; amd. Sec. 2, Ch. 688, L. 1985; amd. Sec. 106,
Ch. 429, L. 1995.

37-51-312. No taxation by municipality. (1) A license fee or license tax may not be
imposed on a real estate broker or salesperson as a condition to the practice of the broker's or
salesperson's profession by a municipality or any other political subdivision of the state,
including a local government with self-governing powers.

(2) This section does not prohibit a municipality or other political subdivision of the state
from imposing a general business license fee or general business license tax on an
establishment as a condition of conducting business in the municipality's or other political
subdivision's jurisdiction.

History: En. Sec. 11, Ch. 250, L. 1963; amd. Sec. 185, Ch. 350, L. 1974; amd. Sec. 13,
Ch. 533, L. 1977; R.C.M. 1947, 66-1934(4); amd. Sec. 6, Ch. 565, L. 1995; amd. Sec. 1, Ch.
400, L. 2005.

37-51-313. Duties, duration, and termination of relationship between broker or
salesperson and buyer or seller. (1) The provisions of this chapter and the duties described in
this section govern the relationships between brokers or salespersons and buyers or sellers and
are intended to replace the duties of agents as provided elsewhere in state law and replace the
common law as applied to these relationships. The terms "buyer agent"”, "dual agent" and "seller
agent", as used in this chapter, are defined in 37-51-102 and are not related to the term "agent"
as used elsewhere in state law. The duties of a broker or salesperson vary depending upon the
relationship with a party to a real estate transaction and are as provided in this section.

(2) A seller agent is obligated to the seller to:

(a) act solely in the best interests of the seller, except that a seller agent, after written
disclosure to the seller and with the seller's written consent, may represent multiple sellers of
property or list properties for sale that may compete with the seller's property without breaching
any obligation to the seller;

(b) obey promptly and efficiently all lawful instructions of the seller;

(c) disclose all relevant and material information that concerns the real estate
transaction and that is known to the seller agent and not known or discoverable by the seller,
unless the information is subject to confidentiality arising from a prior or existing agency
relationship on the part of the seller agent with a buyer or another seller;

(d) safeguard the seller's confidences;

(e) exercise reasonable care, skill, and diligence in pursuing the seller's objectives and
in complying with the terms established in the listing agreement;

() fully account to the seller for any funds or property of the seller that comes into the
seller agent's possession; and

(g) comply with all applicable federal and state laws, rules, and regulations.

(3) A seller agent is obligated to the buyer to:

(a) disclose to a buyer or the buyer agent any adverse material facts that concern the
property and that are known to the seller agent, except that the seller agent is not required to
inspect the property or verify any statements made by the seller;
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(b) disclose to a buyer or the buyer agent when the seller agent has no personal
knowledge of the veracity of information regarding adverse material facts that concern the
property;

(c) actin good faith with a buyer and a buyer agent; and

(d) comply with all applicable federal and state laws, rules, and regulations.

(4) A buyer agent is obligated to the buyer to:

(a) act solely in the best interests of the buyer, except that a buyer agent, after written
disclosure to the buyer and with the buyer's written consent, may represent multiple buyers
interested in buying the same property or properties similar to the property in which the buyer is
interested or show properties in which the buyer is interested to other prospective buyers
without breaching any obligation to the buyer;

(b) obey promptly and efficiently all lawful instructions of the buyer;

(c) disclose all relevant and material information that concerns the real estate
transaction and that is known to the buyer agent and not known or discoverable by the buyer,
unless the information is subject to confidentiality arising from a prior or existing agency
relationship on the part of the buyer agent with another buyer or a seller;

(d) safeguard the buyer's confidences;

(e) exercise reasonable care, skill, and diligence in pursuing the buyer's objectives and
in complying with the terms established in the buyer broker agreement;

() fully account to the buyer for any funds or property of the buyer that comes into the
buyer agent's possession; and

(g) comply with all applicable federal and state laws, rules, and regulations.

(5) A buyer agent is obligated to the seller to:

(a) disclose any adverse material facts that are known to the buyer agent and that
concern the ability of the buyer to perform on any purchase offer;

(b) disclose to the seller or the seller agent when the buyer agent has no personal
knowledge of the veracity of information regarding adverse material facts that concern the
property;

(c) actin good faith with a seller and a seller agent; and

(d) comply with all applicable federal and state laws, rules, and regulations.

(6) A statutory broker is not the agent of the buyer or seller but nevertheless is obligated
to them to:

(a) disclose to:

() a buyer or a buyer agent any adverse material facts that concern the property and
that are known to the statutory broker, except that the statutory broker is not required to inspect
the property or verify any statements made by the seller;

(i) a seller or a seller agent any adverse material facts that are known to the statutory
broker and that concern the ability of the buyer to perform on any purchase offer;

(b) exercise reasonable care, skill, and diligence in putting together a real estate
transaction; and

(c) comply with all applicable federal and state laws, rules, and regulations.

(7) A dual agent is obligated to a seller in the same manner as a seller agent and is
obligated to a buyer in the same manner as a buyer agent under this section except that a dual
agent has a duty to disclose to a buyer or seller any adverse material facts that are known to the
dual agent, regardless of any confidentiality considerations.

(8) A dual agent may not disclose the following information without the written consent
of the person to whom the information is confidential:

(a) the fact that the buyer is willing to pay more than the offered purchase price;

(b) the fact that the seller is willing to accept less than the purchase price that the seller
is asking for the property;

(c) factors motivating either party to buy or sell; and
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(d) any information that a party indicates in writing to the dual agent is to be kept
confidential.

(9) While managing properties for owners, a licensed real estate broker or licensed real
estate salesperson is only required to meet the requirements of part 6 of this chapter, other than
those requirements for the licensing of property managers, and the rules adopted by the board
to govern licensed property managers.

(10) (a) The agency relationship of a buyer agent, seller agent, or dual agent continues
until the earliest of the following dates:

(i) completion of performance by the agent;

(i1) the expiration date agreed to in the listing agreement or buyer broker agreement; or

(iiif) the occurrence of any authorized termination of the listing agreement or buyer broker
agreement.

(b) A statutory broker's relationship continues until the completion, termination, or
abandonment of the real estate transaction giving rise to the relationship.

(11) Upon termination of an agency relationship, a broker or salesperson does not have
any further duties to the principal, except as follows:

(a) to account for all money and property of the principal;

(b) to keep confidential all information received during the course of the agency
relationship that was made confidential at the principal's direction, except for:

() subsequent conduct by the principal that authorizes disclosure;

(ii) disclosure of any adverse material facts that concern the principal's property or the
ability of the principal to perform on any purchase offer;

(iii) disclosure required by law or to prevent the commission of a crime;

(iv) the information being disclosed by someone other than the broker or salesperson;
and

(v) the disclosure of the information being reasonably necessary to defend the conduct
of the broker or salesperson, including employees, independent contractors, and subagents.

(12) Consistent with the licensee's duties as a buyer agent, a seller agent, a dual agent,
or a statutory broker, a licensee shall endeavor to ascertain all pertinent facts concerning each
property in any transaction in which the licensee acts so that the licensee may fulfill the
obligation to avoid error, exaggeration, misrepresentation, or concealment of pertinent facts.

History: En. Sec. 3, Ch. 565, L. 1995; amd. Sec. 3, Ch. 170, L. 1999; amd. Sec. 1, Ch.
389, L. 2005; amd. Sec. 1, Ch. 118, L. 2007.

37-51-314. Relationship disclosure requirements. (1) A broker or salesperson shall
disclose the existence and nature of relevant agency or other relationships to the parties to a
real estate transaction as provided in this section.

(2) A seller agent shall make the required relationship disclosures as follows:

(a) The initial disclosure, as provided in subsection (6), must be made to the seller at
the time the listing agreement is executed.

(b) If a broker or salesperson is acting as a seller subagent, a subsequent disclosure, as
provided in subsection (7), must be made to the seller at the time negotiations commence.

(c) The subsequent disclosure established in subsection (7) must be made to the buyer
or buyer agent at the time negotiations commence.

(3) A buyer agent shall make the required relationship disclosures as follows:

(a) The initial disclosure, as provided in subsection (6), must be made to the buyer at
the time the buyer broker agreement is executed.

(b) If a broker or a salesperson is acting as a buyer subagent, a subsequent disclosure,
as provided in subsection (7), must be made to the buyer at the time negotiations commence.

(c) The subsequent disclosure established in subsection (7) must be made to the seller
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or seller agent at the time negotiations commence.

(4) A statutory broker shall make the required relationship disclosures as follows:

(a) The initial disclosure, as provided in subsection (6), must be made to the buyer at
the time the statutory broker first endeavors to locate property for the buyer.

(b) The subsequent disclosure, as provided in subsection (7), must be made to the
seller or seller agent at the time negotiations commence.

(5) A buyer agent or seller agent who contemplates becoming or subsequently becomes
a dual agent shall disclose the potential or actual relationship to the buyer and seller and
receive their consent prior to the time or at the time that the dual agency arises. If the buyer
agent or seller agent who contemplates becoming a dual agent has not previously given the
buyer or seller the initial disclosure, as provided in subsection (6), the initial disclosure must be
used, but if the initial disclosure has been given, any subsequent disclosures must take the form
of the disclosure provided in subsection (7).

(6) The initial disclosure as required by subsections (2)(a), (3)(a), (4)(a), and (5) must
be written and contain substantially the following information:

(a) a description of the duties owed by the broker and the salesperson as set forth in 37-
51-313;

(b) a statement that reads as follows: "IF A SELLER AGENT IS ALSO
REPRESENTING A BUYER OR A BUYER AGENT IS ALSO REPRESENTING A SELLER
WITH REGARD TO A PROPERTY, THEN A DUAL AGENCY RELATIONSHIP MAY BE
ESTABLISHED. IN A DUAL AGENCY RELATIONSHIP, THE DUAL AGENT IS EQUALLY
OBLIGATED TO BOTH THE SELLER AND THE BUYER. THESE OBLIGATIONS MAY
PROHIBIT THE DUAL AGENT FROM ADVOCATING EXCLUSIVELY ON BEHALF OF THE
SELLER OR BUYER AND MAY LIMIT THE DEPTH AND DEGREE OF REPRESENTATION
THAT YOU RECEIVE. A BROKER OR A SALESPERSON MAY NOT ACT AS A DUAL AGENT
WITHOUT THE SIGNED, WRITTEN CONSENT OF BOTH THE SELLER AND THE BUYER".

(c) a definition of "adverse material fact";

(d) identification of the type of relationship disclosed;

(e) the signature of the seller or the buyer to whom the disclosure is given;

() the signature of the broker or the salesperson making the disclosure; and

(g) the date of the disclosure.

(7) The subsequent disclosure required by subsections (2)(b), (2)(c), (3)(b), (3)(c),
(4)(b), and (5) or otherwise necessitated by a change or prospective change in a relationship
described in a previous disclosure must be written, must contain the information required in
subsections (6)(d), (6)(e), and (6)(g), and may be included in other documents involved in the
real estate transaction. If a seller or buyer has not previously consented to the entry of the
broker or the salesperson into a dual agency relationship, a subsequent disclosure must include
all the information required in subsection (6), including the seller's or buyer's written consent to
the dual agency relationship.

(8) A broker or salesperson, while managing properties for owners, shall disclose to all
customers and clients the contractual relationship of the broker or salesperson.

(9) When a broker or salesperson is acting only as a property manager, another
relationship disclosure is not required and a disclosure that complies with subsection (8) must
be construed as a sufficient disclosure of the contractual relationship.

(10) Any disclosure required by this section may contain the following information:

(a) a description of the other relationships and corresponding duties available under this
part, as long as the disclosure clearly indicates the relationship being disclosed;

(b) a consent to the creation of a dual agency relationship;

(c) other definitions in or provisions of this chapter; and

(d) other information not inconsistent with the information required in the disclosure.

(11) A written disclosure that complies with the provisions of this section must be
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construed as a sufficient disclosure of the relationship between a broker or salesperson and a
buyer or seller and must be construed as conclusively establishing the obligations owed by a
broker or salesperson to a buyer or seller in a real estate transaction.

History: En. Sec. 4, Ch. 565, L. 1995; amd. Sec. 4, Ch. 170, L. 1999; amd. Sec. 2, Ch.
389, L. 2005.

37-51-315. Vicarious liability. (1) A party to a real estate transaction is not liable for a
misrepresentation made by the party's agent or subagent unless:

(a) the party has actual knowledge of the misrepresentation; or

(b) the agent or subagent is repeating a misrepresentation made by the party.

(2) A broker is not liable for a misrepresentation made by the broker's subagent unless:

(a) the broker has actual knowledge of the misrepresentation;

(b) the subagent making the misrepresentation is an employee of the broker and not an
independent contractor; or

(c) a broker or subagent is repeating a misrepresentation made by the broker.

(3) An agent is not liable for a misrepresentation made by the principal unless the agent
has actual knowledge of the misrepresentation.

History: En. Sec. 5, Ch. 565, L. 1995; amd. Sec. 38, Ch. 492, L. 2001.
37-51-316 through 37-51-320 reserved.

37-51-321. Revocation or suspension of license -- initiation of proceedings --
grounds. (1) The board may on its own motion and shall on the sworn complaint in writing of a
person investigate the actions of a real estate broker or a real estate salesperson, subject to 37-
1-101 and 37-1-121, and may revoke or suspend a license issued under this chapter when the
broker or salesperson has been found guilty by a majority of the board of any of the following
practices:

(a) intentionally misleading, untruthful, or inaccurate advertising, whether printed or by
radio, display, or other nature, if the advertising in any material particular or in any material way
misrepresents any property, terms, values, policies, or services of the business conducted. A
broker who operates under a franchise agreement engages in misleading, untruthful, or
inaccurate advertising if in using the franchise name, the broker does not incorporate the
broker's own name or the trade name, if any, by which the office is known in the franchise name
or logotype. The board may not adopt advertising standards more stringent than those set forth
in this subsection.

(b) making any false promises of a character likely to influence, persuade, or induce;

(c) pursuing a continued and flagrant course of misrepresentation or making false
promises through agents or salespersons or any medium of advertising or otherwise;

(d) use of the term "realtor” by a person not authorized to do so or using another trade
name or insignia of membership in a real estate organization of which the licensee is not a
member;

(e) failing to account for or to remit money coming into the broker's or salesperson's
possession belonging to others;

(f) accepting, giving, or charging an undisclosed commission, rebate, or profit on
expenditures made for a principal;

(g) acting in a dual capacity of broker and undisclosed principal in a transaction,
including failing to disclose in advertisements for real property the person's dual capacity as
broker and principal;

(h) guaranteeing, authorizing, or permitting a person to guarantee future profits that may
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result from the resale of real property;

(i) offering real property for sale or lease without the knowledge and consent of the
owner or the owner's authorized agent or on terms other than those authorized by the owner or
the owner's authorized agent;

() inducing a party to a contract of sale or lease to break the contract for the purpose of
substituting a new contract with another principal,

(k) accepting employment or compensation for appraising real property contingent on
the reporting of a predetermined value or issuing an appraisal report on real property in which
the broker or salesperson has an undisclosed interest;

(D negotiating a sale, exchange, or lease of real property directly with a seller or buyer if
the broker or salesperson knows that the seller or buyer has a written, outstanding listing
agreement or buyer broker agreement in connection with the property granting an exclusive
agency to another broker;

(m) soliciting, selling, or offering for sale real property by conducting lotteries for the
purpose of influencing a purchaser or prospective purchaser of real property;

(n) representing or attempting to represent a real estate broker other than the employer
without the express knowledge or consent of the employer;

(o) failing voluntarily to furnish a copy of a written instrument to a party executing it at
the time of its execution;

(p) paying a commission in connection with a real estate sale or transaction to a person
who is not licensed as a real estate broker or real estate salesperson under this chapter;

(q) intentionally violating a rule adopted by the board in the interests of the public and in
conformity with this chapter;

(n failing, if a salesperson, to place, as soon after receipt as is practicably possible, in
the custody of the salesperson's supervising broker, deposit money or other money entrusted to
the salesperson in that capacity by a person, except if the money received by the salesperson is
part of the salesperson's personal transaction;

(s) demonstrating unworthiness or incompetency to act as a broker or salesperson;

(t) conviction of a felony;

(u) failing to meet the requirements of part 6 of this chapter or the rules adopted by the
board governing property management while managing properties for owners; or

(v) failing to disclose to all customers and clients, including owners and tenants, the
broker's or salesperson's contractual relationship while managing properties for owners.

(2) (a) It is unlawful for a broker or salesperson to openly advertise property belonging
to others, whether by means of printed material, radio, television, or display or by other means,
unless the broker or salesperson has a signed listing agreement from the owner of the property.
The listing agreement must be valid as of the date of advertisement.

(b) The provisions of subsection (2)(a) do not prevent a broker or salesperson from
including information on properties listed by other brokers or salespersons who will cooperate
with the selling broker or salesperson in materials dispensed to prospective customers.

(c) The license of a broker or salesperson who violates this subsection (2) may be
suspended or revoked as provided in subsection (1).

History: En. Sec. 14, Ch. 250, L. 1963; amd. Sec. 5, Ch. 261, L. 1969; amd. Sec. 188,
Ch. 350, L. 1974; R.C.M. 1947, 66-1937; amd. Sec. 2, Ch. 188, L. 1979; amd. Sec. 1, Ch. 246,
L. 1993; amd. Sec. 2, Ch. 565, L. 1995; amd. Sec. 5, Ch. 170, L. 1999; amd. Sec. 2, Ch. 294, L.
2001; amd. Sec. 3, Ch. 389, L. 2005.

37-51-322. Repealed. Sec. 128, Ch. 429, L. 1995.

History: En. Sec. 8, Ch. 261, L. 1969; amd. Sec. 189, Ch. 350, L. 1974; R.C.M. 1947,

Page 40 of 47



66-1938.1.

37-51-323. Penalties -- criminal -- civil. (1) Any individual acting as a broker or
salesperson without a license or while his license is suspended or revoked or any person who
violates any provision of this chapter shall be guilty of a misdemeanor and upon conviction
thereof by a district court of this state shall be punishable by a fine of not less than $100 or more
than $500 or by imprisonment for a term not to exceed 90 days, or both. Upon conviction of a
second or subsequent violation, the person shall be punishable by a fine of not less than $500
or more than $2,000 or by imprisonment for a term not to exceed 6 months, or both.

(2) In case any person in a civil action is found guilty of having received any money or
the equivalent thereof as a fee, commission, compensation, or profit by or in consequence of a
violation of any provision of this chapter, he shall in addition be liable to a penalty of not less
than the amount of the sum of money so received and not more than three times the sum so
received, as may be determined by the court, which penalty may be recovered in any court of
competent jurisdiction by any person aggrieved.

History: En. Sec. 17, Ch. 250, L. 1963; amd. Sec. 6, Ch. 261, L. 1969; amd. Sec. 1, Ch.
541, L. 1977; R.C.M. 1947, 66-1940; amd. Sec. 6, Ch. 565, L. 1995.

37-51-324. Penalty for failure to comply with trust account requirements. (1) An
employee of the department may issue a citation to a broker or property manager responsible
for maintenance of a trust account for failure to comply with trust account maintenance
requirements as provided by rule under 37-1-319(4).

(2) The citation must include:

(a) the time and date on which the citation is issued;

(b) the name, title, mailing address, and signature of the person issuing the citation;

(c) reference to the statute or rule violated;

(d) the name, title, and mailing address of the person to whom the citation is being sent,
along with information explaining the procedure for the person receiving the citation to follow to
pay the fine or dispute the violation; and

(e) the amount of the applicable fine.

(3) The applicable civil fine for failure to comply with trust account maintenance
requirements is $50 for each cited violation.

(4) The person who issues the citation is authorized to collect the fine and deposit the
proceeds in the state special revenue account to the credit of the board.

(5) The person who is issued a citation may pay the fine or file a written dispute of the
violation with the board within 5 business days of the date of issuance.

(6) A person who refuses to sign and accept a citation but who does not file a written
dispute of the violation is demonstrating unprofessional conduct.

History: En. Sec. 24, Ch. 502, L. 2007.

Part 4

Miscellaneous Provisions

37-51-401. Action for compensation limited to licensed broker or salesperson. Any
person engaged in the business of or acting in the capacity of a real estate broker or real estate
salesperson within this state shall not be permitted to bring or maintain any action in the courts
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for the collection of compensation for the sale or lease or otherwise disposing of real estate
without first alleging and proving that such person was a duly licensed real estate broker or real
estate salesperson or authorized to act as a broker under the provisions of this chapter at the
time the alleged cause of action or claim arose.

History: En. Sec. 18, Ch. 250, L. 1963; amd. Sec. 7, Ch. 261, L. 1969; R.C.M. 1947, 66-
1941; amd. Sec. 6, Ch. 565, L. 1995.

Part 5

Recovery Account

37-51-501. Real estate recovery account established -- minimum balance --
interest. (1) There is established in the state special revenue fund for the use of the board a
real estate recovery account. The account is used to provide payment of claims based on
unsatisfied judgments against persons licensed under the provisions of this chapter. The real
estate recovery account is statutorily appropriated as provided in 17-7-502.

(2) The board shall maintain a minimum balance of $100,000 in the account. The board
may in its discretion transfer any money in excess of that amount from the account to the state
special revenue fund for the use of the board in accordance with the purposes provided in 37-
51-204.

(3) Money earned on the investment of funds in the account must be credited to the
account annually.

History: En. Sec. 3, Ch. 688, L. 1985.

37-51-502. Initial licensure and additional assessment. (1) A person initially licensed
under the provisions of this chapter in 1986 or thereafter shall, in addition to paying any license
fee required under this chapter, be assessed the sum of $35 at the time of licensure, to be
credited to the real estate recovery account.

(2) If at any time the balance in the real estate recovery account is less than $100,000,
every person licensed under this chapter may be assessed a sum, which sum is determined by
the board to be sufficient to maintain the balance of the account at a minimum of $100,000.

History: En. Sec. 4, Ch. 688, L. 1985.

37-51-503. Claims against fund -- orders for payment. (1) Whenever a person
obtains a final judgment in any court of competent jurisdiction against any person licensed
under this chapter for the conversion of trust funds or arising directly out of any act or
transaction occurring on or after July 1, 1985, for which a license is required under this chapter,
he may after executing on such final judgment file an application, in accordance with this section
and 37-51-504, with the board for an order directing payment out of the account for any actual
and direct loss unpaid on the judgment.

(2) No application or order for payment from the account may be made for:

(a) ajudgment which has been satisfied;

(b) any amount in excess of $25,000 for any one licensee, regardless of the number of
persons injured by acts of the licensee or number of parcels of real estate involved in the
transaction or transactions;

(c) attorney fees and exemplary or punitive damages; or
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(d) amounts remaining unpaid on any final judgment entered more than 2 years prior to
the date of application.

(3) The application must be:

(a) served by certified malil, return receipt requested, upon the board, the licensee, and
any other party to the transaction referred to in the application; and

(b) filed with the board along with an affidavit of service.

History: En. Sec. 5, Ch. 688, L. 1985.

37-51-504. Form of application. The person making application for payment from the
account must show in the application:

(1) that he is not the spouse of the judgment debtor or the personal representative of
such spouse;

(2) that he has obtained a judgment which satisfies the requirements of 37-51-503,
stating the amount of the judgment and the amount unpaid on the date of the application;

(3) that he has, on the dates and at the times shown by the applicant, diligently pursued
the remedies of execution and proceedings in aid of execution provided in Title 25, chapters 13
and 14, respectively;

(4) the amount of any money obtained as a result of the proceedings required to be
shown in subsection (3) and the balance of the judgment remaining unpaid for which application
is made; and

(5) that he has diligently pursued his remedies of execution and proceedings in aid of
execution against any other person against whom he has a judgment as a result of the
transaction for which he seeks recovery from the account.

History: En. Sec. 6, Ch. 688, L. 1985.

37-51-505. Motion to dismiss application. The licensee may request the board at any
time to dismiss the application if it appears that the application is without merit. The motion may
be supported by the affidavit of any person having knowledge of the facts and may be made on
the basis that the application and the judgment referred to therein do not form the basis for a
payable claim under 37-51-503 and 37-51-504. The board shall give the applicant at least 10
days' written notice of any motion to dismiss.

History: En. Sec. 7, Ch. 688, L. 1985.

37-51-506. Hearing on application. (1) Within 30 days of the filing of the affidavit of
service, the board shall conduct a hearing upon the application. Upon the motion of either party,
the board may continue the hearing up to 60 days and upon a showing of good cause may
continue the hearing such further period as the board considers appropriate.

(2) Atthe hearing the board shall determine by a preponderance of the evidence the
truth of any allegations made in the application and supporting documents that are challenged
by the licensee.

History: En. Sec. 8, Ch. 688, L. 1985.
37-51-507. Payment from account. If the board finds after the hearing that an
applicant has proved a valid claim against the account, the board shall enter an order requiring

payment from the account of whatever sum it finds to be due under the provisions of this part.

History: En. Sec. 9, Ch. 688, L. 1985.
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37-51-508. Limitation of payment -- pro rata distribution. (1) The liability of the
account may not exceed $25,000 for any one licensee until that licensee has repaid the
account. If the $25,000 liability of the account is insufficient to pay in full the valid claims of all
applications that have been filed against any one licensee and ordered to be paid, the $25,000
must be distributed among those claimants in the ratio that the amount ordered to be paid to
any one claimant bears to the total amounts ordered to be paid or in such other manner as the
board considers equitable; and upon such a distribution, all claims are considered satisfied by
the amount so distributed. Distribution of such money must, at any time, be among the persons
ordered to receive the same, without regard to the order or priority in which their respective
judgments were obtained or their applications filed.

(2) Upon petition of any person, the board may require all existing applications for
payment of claims against one licensee to be joined in one proceeding for the purpose of a
timely determination of their respective rights to the money in the account.

(3) An application for payment of a claim against a licensee filed after the distribution of
the full amount for which the account is liable for that licensee must be denied by the board.

History: En. Sec. 10, Ch. 688, L. 1985.

37-51-509. Claims satisfied in order of filing. If account funds are insufficient to
satisfy any claim or portion of a claim ordered to be paid on behalf of a licensee for whom the
account liability of $25,000 has not been exceeded, the board shall, when sufficient money has
been deposited in the account, satisfy such unpaid claims or portions of them in the order that
the applications for such claims were originally filed pursuant to 37-51-503. The board shall pay
accumulated interest beginning on the date of the order to pay at the judgment rate on each
such unpaid claim.

History: En. Sec. 11, Ch. 688, L. 1985.

37-51-510. Deposits by board. Money received by the board under 37-51-511 must be
deposited in the account and allocated exclusively for the purposes provided in this part.

History: En. Sec. 12, Ch. 688, L. 1985.

37-51-511. Subrogation rights of board. Upon payment of money from the account,
the board is subrogated to all of the rights of the judgment creditor to the extent of the amount
so paid and the judgment creditor is considered to have assigned to the board all of his right,
title, and interest in the judgment to the extent of the amount paid from the account. Any amount
and interest recovered by the board on the judgment must be deposited in the account.

History: En. Sec. 13, Ch. 688, L. 1985.

37-51-512. Other disciplinary powers unimpaired -- effect of repayment to fund.
Nothing contained in this part limits the authority of the board to take disciplinary action against
any licensee under other provisions of this chapter, nor does the repayment in full of all
obligations to the account by any licensee nullify or modify the effect of any other disciplinary
action taken by the board under the provisions of this chapter.

History: En. Sec. 14, Ch. 688, L. 1985.

Part 6
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Licensure of Property Managers

37-51-601. License required to manage property. It is unlawful for a person to
engage in or conduct business, directly or indirectly, or to advertise as a property manager
within this state without having met the qualifications for licensure as a property manager and
having been granted a license by the board.

History: En. Sec. 2, Ch. 142, L. 1993.

37-51-602. Definition of property management -- exemptions from application. (1)
An act performed for compensation of any kind in the leasing, renting, subleasing, or other
transfer of possession of real estate owned by another without transfer of the title to the real
estate, except as specified in this section, constitutes the practice of property management. The
provisions of this chapter do not apply to:

(a) arelative of the owner of the real estate, defined as follows:

(i) a son or daughter of the property owner or a descendant of either;

(i) a stepson or stepdaughter of the property owner;

(i) a brother, sister, stepbrother, or stepsister of the property owner;

(iv) the father or mother of the property owner or the ancestor of either;

(v) a stepfather or stepmother of the property owner;

(vi) a son or daughter of a brother or sister of the property owner;

(vii) a brother or sister of the father or mother of the property owner;

(viii) a son-in-law, daughter-in-law, father-in-law, mother-in-law, brother-in-law, or sister-
in-law of the property owner; or

(ix) the spouse of the property owner;

(b) a person who leases no more than four residential real estate units;

(c) aperson acting as attorney-in-fact under a power of attorney from the owner of real
estate who authorizes the final consummation of any contract for the renting or leasing of the
real estate. This exemption is meant to exclude a single or irregular transaction and may not be
routinely used to escape the necessity of obtaining a license.

(d) an attorney at law in the performance of duties as an attorney;

(e) areceiver, trustee in bankruptcy, personal representative, person acting in regard to
real estate pursuant to a court order, or a trustee under a trust agreement, deed of trust, or will;

(f) an officer of the state or any of its political subdivisions in the conduct of official
duties;

(g) a person acting as a manager of a housing complex for low-income individuals
subsidized either directly or indirectly by the state, any agency or political subdivision of the
state, or the government or an agency of the United States;

(h) a person who receives compensation from the owner of the real estate in the form of
reduced rent or salary, unless that person holds signatory authority on the account in which
revenue from the real estate is deposited or disbursed;

() a person employed by the owner of the real estate if that person's property
management duties are incidental to the person's other employment-related duties; or

()) a person employed on a salaried basis by only one person.

(2) A licensed real estate broker on active status or a licensed real estate salesperson
on active status and acting under the supervision of a real estate broker may act as a property
manager without meeting any qualifications in addition to those required for licensure as a real
estate broker or real estate salesperson and without holding a separate property manager's
license.
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History: En. Sec. 3, Ch. 142, L. 1993; amd. Sec. 6, Ch. 565, L. 1995; amd. Sec. 4, Ch.
389, L. 2005.

37-51-603. Qualification of property manager applicants -- examination -- form of
licenses. (1) The board by rule shall require an applicant for licensure to provide information
that the board believes is hecessary to ensure that a person granted a property manager
license is of good repute and competent to transact the business of a property manager in a
manner that safeguards the welfare and safety of the public.

(2) (a) The board shall require an applicant for a property manager license to:

(i) apply for licensure to the department;

(i) furnish written evidence that the applicant has completed the number of classroom
hours that the board determines appropriate in a course of study approved by the board and
taught by instructors approved by the board; and

(iii) satisfactorily complete an examination dealing with the material taught in the course
of study.

(b) The course of study must include the subjects of real estate leasing principles, real
estate leasing law, and related topics.

(3) An applicant for licensure as a property manager must be at least 18 years of age
and must have graduated from an accredited high school or completed an equivalent education
as determined by the board.

(4) The license must bear the seal of the board. A property manager shall display the
license conspicuously in the property manager's place of business.

(5) The department shall prepare and deliver to the licensee a pocket card in a form and
at times prescribed by the board.

History: En. Sec. 4, Ch. 142, L. 1993; amd. Sec. 46, Ch. 492, L. 1997; amd. Sec. 104,
Ch. 467, L. 2005.

37-51-604. Repealed. Sec. 128, Ch. 429, L. 1995.
History: En. Sec. 5, Ch. 142, L. 1993.

37-51-605. Property manager's office -- notice of change of address. A property
manager shall maintain a fixed office in this state at which the original license of the property
manager must be prominently displayed. The office manager must be designated on the
license. If the property manager changes the location of the office, the property manager shall
notify the department of the new address within 10 days after the change of address.

History: En. Sec. 6, Ch. 142, L. 1993.
37-51-606. Repealed. Sec. 128, Ch. 429, L. 1995.

History: En. Sec. 7, Ch. 142, L. 1993.

37-51-607. Transactions with nonlicensed persons unlawful -- action for
compensation limited to licensees. (1) It is unlawful for a licensed property manager to
employ or compensate, directly or indirectly, a person who is not a licensed property manager
for performing the acts regulated by this part.

(2) An action may not be brought or maintained in the courts for the collection of
compensation for the lease of real estate unless the plaintiff first alleges that the plaintiff was
licensed or was authorized to act without a license at the time the alleged cause of action or

Page 46 of 47



claim arose.
History: En. Sec. 8, Ch. 142, L. 1993.

37-51-608. Penalties -- criminal -- civil. (1) A person who acts without a license or
while a license is suspended or revoked or who violates any provision of this part is guilty of a
misdemeanor. For a first conviction, the person shall be punished by a fine of not less than $100
or more than $500 or by imprisonment for a term not to exceed 90 days, or both. Upon
conviction of a second or subsequent offense, the person shall be punished by a fine of not less
than $500 or more than $2,000 or by imprisonment for a term not to exceed 6 months, or both.

(2) If a person is determined in a civil action to have received any money or the
equivalent as a fee, commission, or other compensation while violating the provisions of this
part, the person is also liable for a penalty of not less than the amount received and not more
than three times the amount received, as the court may determine.

History: En. Sec. 9, Ch. 142, L. 1993.
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